0 Town of Lovetttsville, Virginia

REQUEST FOR PROPOSAL

CIVIL ENGINEERING DESIGN SERVICES
FOR LOCAL AND FEDERAL PROJECTS

ACCEPTANCE DATE: June 28, 2024, prior to 4:00 p.m. “Eastern Atomic Time”
RFP NUMBER: RFQ 202401

ACCEPTANCE PLACE: The Town of Lovettsville Government Office
6 East Pennsylvania Avenue
Lovettsville, Virginia 20180

The mailing of proposals is preferred. However, if a proposal is hand delivered, it will be received
in the office of 6 East Pennsylvania Avenue, Lovettsville, Virginia 20180 and date stamped by a
staff member between the hours of 8:30 a.m. and 4:30 p.m.

ALL HAND DELIVERED PROPOSALS MUST BE SUBMITTED AT THIS LOCATION PRIOR TO
4:00 P.M. on the Acceptance Date of the proposal in order to be considered. Proposals will not
be accepted at any other building locations or after 4:00 p.m on the Acceptance Date.

Please contact the Contracting Officer designated on the front cover of the solicitation with any
guestions regarding this process. Offerors are strongly encouraged to check the Town’s website
routinely for updates.

Requests for information related to this Request for Proposal should be directed to:

Charles A. Mumaw, P.E.
Project Manager

(540) 755-3005 or

(540) 755-3000
cmumaw@lovettsvilleva.gov

This document can be downloaded from our web site: Bids/ Proposals | Town of Lovettsville,
VA (lovettsvilleva.gov).

Issue Date: May 22, 2024

IF YOU NEED ANY REASONABLE ACCOMMODATION FOR ANY TYPE OF DISABILITY IN
ORDER TO PARTICIPATE IN THIS PROCUREMENT, PLEASE CONTACT THIS DIVISION AS
SOON AS POSSIBLE.
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1.0

2.0

3.0

4.0

CIVIL ENGINEERING DESIGN SERVICES
FOR LOCAL AND FEDERAL PROJECTS

PURPOSE

The intent of this Request for Proposal (RFP) is for the Town of Lovettsville,
Virginia (Town) to obtain proposals from qualified consultants to establish one (1)
or more fixed fee, open-ended contracts for civil engineering design services for
local and/or federally funded projects on an “as needed” basis for a one (1) year
period with up to three (3) one-year renewal options. The number of Contracts
awarded will depend on the number and quality of the proposals received, with a
maximum of four (4) contracts being awarded.

This project(s) will be developed utilizing Virginia Department of Transportation’s
(VDOT) policies and procedures and Federal Highway Administration (FHWA)
guidelines. This Request for Proposal does not commit the Town to award a
contract, to pay any costs incurred in the preparation of a proposal for this request,
or to procure or contract for services.

A Town Purchase Order will be issued for each task prior to the start of work,
a Disadvantaged Business Enterprise (DBE) goal of twelve percent (12%) will
be established for each task order. Consultants will normally be selected on a
rotating basis for individual tasks within each service group; however, the Town, at
its sole discretion, reserves the right to select consultants out of rotation when
deemed to be in the best interests of the Town.

COMPETITION INTENDED

It is the Town's intent that this RFP permits competition. It shall be the offeror's
responsibility to advise the Project Manager in writing if any language, requirement,
specification, etc., or any combination thereof, inadvertently restricts or limits the
requirements stated in this RFP to a single source. Such notification must be received
by the Project Manager not later than fifteen (15) days prior to the date set for
acceptance of proposals.

BACKGROUND INFORMATION

The Town has on-going requirements for professional architect and engineering
(“A/E”) services to support various local and federally funded projects required to
maintain, improve, or expand its infrastructure. It is the intent of the resultant
contract(s) to provide professional consulting services on an as needed basis and to
provide A/E design services on projects when time constraints or other
considerations preclude issuing Requests for Proposals for professional services.

OFFEROR’S MINIMUM QUALIFICATIONS

4.1. Offerors must demonstrate that they have the resources and capability to
provide the materials and services as described herein. All offerors must
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4.2.

4.3.

4.4

submit the documentation indicated below with their proposal. Failure to
provide any of the required documentation may be cause for proposal to be
deemed non-responsive and/or non-responsible and rejected.

Any offeror wishing to submit a proposal and be considered for this RFP
must have successful experience in roadway and transportation design
services, for federally funded projects that are similar to those in the Town
of Lovettsville Capital Improvements Program (CIP). These projects may
include roadway, intersection, and/or pedestrian and bicycle improvements.
The Town of Lovettsville CIP is a component of each fiscal year’s Adopted
Town Budget. The adopted Town Budget can be found at Town of
Lovettsville, VA (lovettsvilleva.gov), the Town’s Web Page, under the
Proposed FY25 Budget tab, find Capital Improvement Plan

Offerors should provide examples of three (3) comparable projects with
similar scopes in roadway or transportation facility design that have been
completed within the past eight (8) years. The comparable projects can be
design-build projects, design-bid-build projects, or preliminary design of
bridging documents for a design-build solicitation. A minimum of one (1) of
the three (3) projects must have design plans and bid documents approved
by VDOT.

No more than one (1) of the National Environmental Policy Act (NEPA)
documents associated with these projects can be a programmatic
categorical exclusion (PCE). At least one of the NEPA documents
associated with these projects must be the level of an Environmental
Assessment (EA) or higher.

Of the three (3) comparable projects, a maximum of one (1) project can be
for the development of bridging documents.

Offerors must provide a detailed summary of the projects to include design
completion date, both estimated cost and actual construction cost, and
photos, and include the names of project managers and designers.

These qualifying projects must be contracted to or have been completed by
the offeror, not subconsultants, and must be 100% complete at the tome of
the proposal submission.

Offerors shall include the information requested in this Section in their
proposal response to Section 6.3.D.

The offeror's Project Manager shall meet the following minimum
gualifications:

4.4.1 At least ten (10) years of work experience as described in the RFP
Scope of Services below, with specific emphasis on: leading,
managing, and controlling a large portfolio or program of projects.

4.4.2 Five (5) years managing professional engineers.
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5.0

4.4.3

4.4.4

Registration as a Professional Engineer or Licensed Architect in the
Commonwealth of Virginia is required.

Project Management Professional Certification is desired, but not
required.

45 The offeror's Lead NEPA document developer shall meet the following
minimum qualifications:

45.1

At least eight (8) years of work experience with a focus on
development of NEPA documents.

4.6  The offeror’s Designer shall meet the following minimum qualifications:

4.6.1

4.6.2

4.6.3

At least ten (10) years of work experience with a focus on roadway
and transportation design.

Registration as a Professional Engineer or Licensed Architect in the
Commonwealth of Virginia, is required.

Completion of VDOT certification requirements per Attachment 11.

SCOPE OF SERVICES/TASKS TO BE PERFORMED

All proposals must be made on the basis of, and either meet or_exceed, the
requirements contained herein. All offerors must be able to provide professional
expertise in each of the service groups for which they desire consideration for
selection. A Town issued Purchase Order will be issued for each task prior to the
start of work. The signed Purchase Order shall constitute the notice to proceed,
unless otherwise indicated.

The services to be provided shall include but not be limited to the following:

51 General Scope of Services:

A.

Individual tasks may require supervision, manpower, materials,
equipment, and supplies necessary to complete any of the services
outlined below. All individuals performing work under the resultant
Contract must have the appropriate licenses, certifications, or
credentials that prove competence in tasks being performed. Proof of
licensure for each individual who will be performing work on any
resultant contact shall be included in the offeror’s proposal.

All services shall be performed in compliance with industry standards
and all federal, state, and local laws, ordinances, and regulations
including, but not necessarily limited to, Virginia’'s State Health
Department, Virginia Uniform Statewide Building code (USBC),
Virginia Occupational Safety and Health Agency (VOSHA) and
OSHA rules and regulations, the latest VDOT standards and
specifications, and shall comply with the VDOT Locally Administered
Projects (LAP) Manual.

Consultant shall be responsible for the preparation of design and
construction documentation shall be prepared in latest version of
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MicroStation, and shall be in accordance with the latest version of
VDOT’s CADD Manual. All evaluations, investigations, analysis,
reports, studies, recommendations, cost and time estimates,
designs, reviews, preparation of documents, field inspections, and
investigations needed to perform the project and prepare the design
drawings shall be included. Project right-of-way and construction
plans shall be prepared in English units at a scale of 1" =10’ or 1” =
25 or 17 =30 or 1”7 = 50’ or 17 = 100’. Format of plans shall be
standard VDOT site plan format, and comply with the requirements
of the Town of Lovettsville Town Code and Subdivision Ordinance
and Town water and sewer standards where different from Loudoun
Water standards. VDOT’s Road and Bridge Specifications will cover
all civil engineering and roadway items included in the project. Any
civil engineering or roadway items not covered by the standard
specifications shall be noted.

Professional involvement throughout all phases of a project,
including but not limited to: planning; development of drawings;
development of programs; plan review; preparation of reports;
periodic progress reports/meetings; preparation for and participation
in briefings and presentations to staff groups, citizen groups, the Town
Council and federal or state agencies; processing of invoices for
services; timely processing of project correspondence, Consultants’
requests for payment, and material and equipment submittals.

Coordination with other Town contractors and other types of
professional and non-professional services of a nature consistent
with the intent of this RFP as so directed by the Town.

Consultant is anticipated to assist with preparing Invitation for Bid
(IFB) documents that will include development of special provisions
and other documentation necessary to complete the IFB package.
Consultant is anticipated to provide bid support for the project.

Consultant is anticipated to provide construction assistance as a
supplement to the Construction Engineering Inspection (CEI)
services. The services may include, but not be limited to, pre-
construction meeting attendance, review contractor's submittals,
attend construction status meetings, perform occasional site visits,
review, and respond to Request for Information (RFI), review
contractor's Change Orders for acceptance, create as-built plans,
provide Street Acceptance package preparation, documentation
gathering, and Street Acceptance Package submission to the VDOT
Permits Office.

The Town may require Consultants awarded Contracts as a result of
this RFP to use e-Builder Construction Program Management
Software. The Town may purchase one (1) license for the Consultant’s
use and will provide training for the Consultant to ensure proficiency as

Civil Engineering Design Services for Local and Federal Projects
RFP RFQ 202401
Page 6 of 53




5.2

5.3

5.4

recommended by e-Builder. The license and training will be provided
to the Consultant at no cost. Additional licenses may also be
purchased at the Consultant’s cost. If the Consultant does not
demonstrate proficiency with the software following this training,
additional training required for complete proficiency would be at the
Consultant’s cost.

Feelrate Schedule:

Refer to Section 8.25.

Performance of the Consultant:

A.

During the term of the resultant Contract, the Town will review the
Consultant operations to determine contractual compliance. The
Consultant shall cooperate with and assist Town representatives in
conducting these reviews. If deficiencies are indicated, remedial
action shall be implemented immediately by the Consultant. Town
recommendations and Consultant responses/actions are to be
properly documented by the Consultant. No additional
compensation shall be allowed for remedial action taken by the
Consultant to correct deficiencies identified by the Town. Remedial
actions and required response times may include, but are not
necessarily limited to, the following:

1. Further subdivide assigned personnel responsibilities,
reassign personnel, or assign additional personnel.

2. Immediately replace personnel whose performance has been
determined by the Consultant and/or the Town to be
inadequate. Personnel changes will require written approval
from the Town. Staff that has been removed for demonstrating
unprofessional, unworkmanlike behavior or lack of experience
shall be replaced by the Consultant within thirty (30) days after
Town notification. Reference is made to RFP Sections 8.20.

3. Increase the scope and frequency of training of the Consultant
personnel.

Task Order Scope of Work:

A Scope of Work will be developed by the Town Project Manager for each
task order under the resultant contract(s). The Consultant shall then
respond with a task order proposal. See Section 8.25 for additional details
on scope of work and development of task order cost proposals.

A.

B.

The Consultant shall make every effort to keep the personnel
assigned to a task order consistent, see Section 8.20.

Permitting requirements and responsibilities shall be identified in the
task order scope of work.
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5.5

Consultant shall draft project documentation requirements to include
report type and content; content of engineering drawings, and the
need for a professional engineer’'s stamp shall be identified in the
task order scope of work.

A Project Manager shall be assigned to each task order by the
Consultant to provide consultation, engineering, and management
services. The Consultant’s Project Manager will be responsible for
staffing the work and the review of all tests and reports prior to
submission to the Town. The final responsibility for quality assurance
shall be that of the Consultant’s Project Manager.

Each task order will be assigned a twelve percent (12%) DBE
requirement. Consultant’s task order proposal must document how
the DBE percentage will be met.

All task order proposals that exceed $200,000 shall be reviewed by
the VDOT Office of Assurance and Compliance. Consultants shall
resolve any issues identified during review.

Contract Services Requirements:

A.

-__I_O_TI

Utilities Location/Designation:

e Utility Surveys/Location/Designation

e Coordination of Relocations with Utility Companies

e Field Oversight and Documentation of Utility Company
Relocations

Surveying:

e Property Line Surveying, R/W Plats, Subdivision Plats, Easement
Plats, Legal Descriptions, etc.

e GPS, Horizontal and Vertical Control Surveys

e Topography, Aerial Photogrammetry, Scanning, Base Mapping
Services

Analysis of Zoning Issues

Studies and Audits to Determine Compliance with Federal

Regulations

Road Design/Highway Engineering:

e Design of Roadways and Associated Appurtenances

e Preparation of Plan and Profile and Associated Construction
Drawings

¢ Right-of-Way Plans

Design of Interchanges

Design of Sewer and Water Lines

Transportation Planning

Traffic Data Collection
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J. Transportation Engineering/Studies to include all Forms of Traffic
Studies and Analysis, Including, but not limited to:

e Signal Justification Reports

e Sight Distance Studies

e Intersection/Roadway Link Studies

e Speed Studies, License Plate Studies

e Interchange Access or Modification Reports

MOT, Signage/Striping Plans

Traffic Signal Design to Include Signal Pole Foundation Design
Stormdrain/Drainage Design

Stormwater Management Design

Erosion/Sediment Control Plan Design and VPDES Requirements
Structural Engineering:

e Bridge Design

e Retaining Wall Design

Floodplain Studies/Alterations/Permitting

Wetland Delineation/Remediation

NEPA concurrence coordination and NEPA document preparation
and processing

T. Historical/Archeological services

U. Cultural Resource and Environmental Issues/Studies:

e Socioeconomics

e Land use

e Right-of-way impacts

e Environmental Justice

e Community Facilities

e Historic Properties

e Archaeological and Architectural

e Section 4(f) and Section 6(f)

e Prime, Unigue or Important Farmlands

e Wetlands/Streams

e Floodplains

e Wildlife and Wildlife Habitat

e Air/Noise Quality Issues

e Threatened, Endangered and Species Studies

e Hazardous Materials Surveys Environmental Testing/Monitoring
Landscape Architecture Services

Lighting Design

Geotechnical Services:

vozr A

» DO
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6.0

5.6.

N <

AA.
BB.

CC.
DD.

Soils/Materials Testing
GPR/Resistivity Testing
Pavement Design

Public Meeting Support

Right of Way Acquisition Services
Plan Review Services

Support Services:

Preparation of Bid Documents

Preparation of Cost Estimates

Preparation of Exhibit Drawings/Reports
Preparation of Grant Compliance Documents

Design Support During Construction Phase

Construction Engineering Inspection (CEI) services

Consultant Selection for Each Task Order

The Town may award an individual Task Order to any Consultant awarded
a contract. Selection of the Consultant and award of the Task Order will be
in compliance with the following criteria:

A.

B.

F.

Rotational selection among all consultants, unless otherwise
determined by the Town.

Type of project, as it relates to the consultant’s experience.

Size of project, as it relates to the Town’s independent cost
estimate.

Balancing of workload (Task Order dollar volume and
consultants backlog) among consultants.

Evaluation of past and current performance on Task Orders
of a similar nature and type of work, project size, construction
management challenges, schedule performance, design
management requirements, etc.

Consultant’s responsiveness to the Town on Task Orders.

EVALUATION OF PROPOSALS & SELECTION PROCEDURES

The Instructions for Submitting Proposals set forth certain criteria which will be used
in the evaluation of proposals and selection of the successful offeror. In addition, the
criteria set forth below will be considered.

6.1

6.2

Proposal Analysis Group

The Proposal Analysis Group (PAG) will include representatives from the
available Town staff chosen by the Town Manager.

Schedule
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6.3

The following schedule is tentative. The number of proposals received will
determine actual schedule.

Proposals Due June 28, 2024
Shortlist Announcement July 22, 2024
Interviews/ Negotiations (if necessary)  July 31, 2024
Notice of Final Ranking August 7, 2024

Proposal Content

Failure to provide the following items with your proposal may be cause
for rejection of the proposal as non-responsive and/or non-responsible.

The PAG will review and evaluate each proposal and selection will be made
on the basis of the criteria listed below. Offerors are to make written
proposals that present the offerors qualifications and understanding of the
work to be performed. Offerors shall provide each of the following items
below in the order presented. Failure to include any of the requested
information may be cause for the proposal to be considered non-responsive
and/or non-responsible and rejected.

e Do not include cost information in your proposal. This information will
be requested from the shortlisted, top ranked offeror(s).

e Do not include proposed modifications to the terms and conditions
contained in this RFP, in your proposal.

e Proposals should be tabbed, and use doubled sided print.
A. Signature Page (Page 42 & 43).
B. Documents:
Proposals must include required documents, but not limited to:

Proof of Authority to Transact Business Form (Page 44);

W-9, insurance certificate;

All Addendum issued by the Town;

“How did you Hear” form (Page 45);

VDOT Attachments: Firm Data Sheets and Certification
Regarding Debarment (Prime and Lower Tier); and

e Attachment 12 - VDOT Title VI Evaluation Form — Is not to be
included in the proposal. It will be submitted by the top ranked
offeror(s) when notified.

C. Table of Contents.
D. Transmittal letter on the Offerors letterhead that:

o Identifies the name of the Offeror's firm submitting the
proposal, main office address, and identify whether the
Offeror will be structured as a Corporation, Limited Liability
Company, General Partnership, Joint Venture, Limited
Partnership, or other form of organization.
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E.

Provides an overview of the Offeror's experience in the design
of federally funded public roadways and transportation
facilities as identified in Section 5.5. This letter should also
include an overview of expertise of any sub consultants
included on the Offeror’s team.

Project Management and Technical Expertise.

Include as a minimum:

1.

Proven management skills and technical competence of firm
and proposed design team including specialized experience in
the design of public roadways and analogous traffic control
devices. Demonstrated performance in providing well
organized, accurate, and fully coordinated construction
documents; and projects delivered on time and within budget.

o Describe in detail three (3) federally funded
transportation related or public roadway design projects
completed in the past eight (8) years for which your firm
provided engineering services with a Scope of Services
similar to Section 5 of this RFP for projects of
comparable scope to the projects in the Town CIP. No
more than one (1) of the NEPA documents associated
with these projects can be a programmatic categorical
exclusion (PCE) or less. A minimum of one (1) of the
three (3) projects must have design plans approved by
VDOT. The comparable projects can be design-build
projects, design-bid-build projects, or preliminary
design of bridging documents for a design-build
solicitation. Of the three (3) comparable projects, a
maximum of one (1) project can be for the development
of bridging documents. If task order contracts are used,
describe individual projects associated with the
particular task order. Consultant shall define the relative
percentage of each project that was completed in-house
and by sub-consultants.

o Provide a project narrative description (maximum of one
(1) page per project — both sides). The narrative shall
address the design approach and salient features of
each task order contract or design project, and discuss
how the clients design, economic, and operational
objectives were satisfied by the design.

o Describe the NEPA process and timeframes.

o Provide specific example of problems encountered and
solutions devised.
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4.

o Graphics, maximum of three (3) per project
(photographs, maps, drawings, etc.)

o Provide completion date and final design costs. Also,
provide information on delivery of these projects on time
and within  budget. Provide schedule time
(contract/actual) and cost of services (estimated/actual).

o Provide a contact name, phone number, and email
address for the main point of contact for each project.

References: all offerors shall include with their proposals a
minimum of three (3) current references. This list shall include
company name, person to contact, address, telephone number,
fax number, e-mail address, and the nature of the work
performed. Failure to include references may be cause for
rejection of the proposal as non-responsive. Offeror hereby
releases listed references from all claims and liability for
damages that may result from the information provided by the
reference.

List of previous contracts or projects that demonstrate depth of
experience in the areas identified in Section 5.5, Scope of
Services selected by the Offeror for contract award. Including
description, scope, project cost, and owner's contact
information.

Awards and letters of commendation received.

Credentials of the Project Team.

Credentials of the project team, including: Project Manager and
subconsultants’ portfolio of related projects and a history of the
proposed team working together on past projects. The entire project
team will be evaluated. Clearly identify the people who will be
involved, what they will do, and their specific experience in that role.
Be precise about the division of responsibility among member firms.

Include as a minimum:

1.

An organizational chart or staffing plan showing the “chain of
command” of the proposed project team, including individuals
responsible for pertinent disciplines, proposed on the Offeror’s
team. ldentify major functions to be performed and their
reporting relationships in managing the Project. Identify all
subconsultants on the organization chart.

Project Manager’s, Lead NEPA Developer’s, and Lead
Designer’s resume and portfolio of related projects:
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e Resumes must clearly identify education, certification, and
licenses. Copies of certifications and licenses are to be
included as appendices to the Offerors Proposal.

e Project Portfolio: Submit written descriptions of not more
than five (5) projects completed within the past eight (8)
years attributed to the Project Manager, Lead NEPA
Developer, and Lead Designer that demonstrate
considerable experience in the areas contained in Section
5.5. Narratives shall discuss the design challenges and
resolutions. Identify areas of responsibility for projects in
portfolio. Portfolio is a list of projects, separate from the
resume, demonstrating the Project Manager’s, Lead NEPA
Developer’s, and Lead Designer’s experience in managing
projects similar to the RFP Scope of Services provided
herein.

Resumes of key team members that include recent relevant
experience with the requirements contained in Section 5.5 of
this RFP, education, licenses, and certifications. Offerors shall
determine the key team members.

Identify proposed project team’s previous experience working
together as a team, to include a list of previous projects with
proposed sub-consultants.

Provide the resumes of key subconsultant team members and
a portfolio of projects that demonstrate considerable
experience in the some or all of the discipline areas contained
in Section 5.5 herein, for each subconsultant identified in the
Offers Organization Chart. Resumes and portfolio of projects
should focus on the subconsultant’s specialty.

Quality Control/Quality Assurance (QA/QC).

The offeror must present a description of their strategy and
methodology in implementing and maintaining a Quality Assurance
and Quality Control plan. This description should include detailed
information concerning how data, plans, correspondence, and other
submittals are checked for accuracy and what measures the offeror
has in place to continuously maintain a high level of QA/QC
throughout a project and throughout the length of this contract.

Understanding of Contract.

1.

Provide a statement of key issues and challenges in managing
federally funded projects under task order contracts and
describe your understanding of the task order process depicted
in this proposal and the Consultant’s responsibilities.
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6.4

6.5

2. Provide a detailed description of the Offeror’s understanding
of the scope of work that would be needed for each of the
tasks contained within each area contained in Section 5.5
herein. Include an explanation of technical and regulatory
approaches and a general outline of a program for executing
the requirements of that scope.

3. Identify primary work location (City/town and State) of all team
members identified in the proposal.

4. Acknowledgement and understanding of required response
times as set forth in Section 8.25 of this RFP.

5. Describe your firm’s past performance on meeting DBE goals

on federally funded projects.

Overall quality and completeness of proposal (and interview, if short
listed). Proposals will be reviewed for: completeness, attention to
detail, clarity, organization, and appearance. Two-sided printing is
preferred.

Evaluation Process.

The PAG will review and evaluate each proposal, and selection will be made
for on the basis of the criteria listed below and as more particularly described
in Section 6.3 above.

A. Project Management and technical expertise. (25 points)

B. Credentials of project team. (25 points)

C. Quality Assurance/Quality Control. (10 Points)

D. Understanding of Contract as depicted in the proposal. (30 Points)
E. Overall quality and completeness of proposal. (10 points)

Once the PAG has evaluated each proposal, a composite preliminary rating
will be developed which indicates the PAG’s collective ranking of the highest
rated proposals in a descending order. The preliminary rating will be used to
select the offerors for further consideration—the “short-list.” Thereafter, the
PAG may conduct interviews if necessary and have discussions with only the
short-listed firms.

Negotiations with the Short-Listed, Top Ranked Offeror(s).

A. After the analysis and any necessary interviews and discussions are
completed, the PAG will finalize the rankings and select the top ranked
firms and issue the Notice of Final Ranking.

B. Final negotiations with the top ranked offeror(s) will begin with terms
and conditions.

The Agreement for Service (“Contract” or “Agreement’) with the
successful offeror(s) will contain the terms and Conditions from Section
8.0 of this RFP. If the top ranked offeror(s) intends to take exception
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to these Terms and Conditions or propose additional or alternative
language, they must:

(2) Identify with specificity the Terms and Conditions to which
they take exception to or seek to amend or replace and
provide their additional or alternate terms and conditions to the
Town within five (5) business days after being notified of being
a top ranked offeror(s) in the Notice of Final Ranking.

(2) Failure to both identify with specificity those terms and
conditions the top ranked offeror(s) takes exception to or seeks
to amend or replace as well as to provide Offeror’s additional or
alternate terms and conditions may result in termination of
negotiations.

(3)  While the Town may accept additional or different language if
provided during negotiations, the Terms and Conditions
marked with an asterisk (*) in Section 8.0 of the RFP, are
mandatory and non-negotiable.

Final negotiations with the top ranked offeror(s) for a binding fee/rate
schedule.

The Town IS NOT requesting cost proposals at the present time. The
Town will request a cost proposal under separate cover from the top
ranked offeror(s) at a later date. The specific cost proposal format
will be proved to the top-rated offeror(s) at the time the request is
made. The Town reserves the right to require that cost proposals be
submitted by a specified deadline. The Town may reject any cost
proposals that are submitted after the designated date and time.

If a contract containing both terms and conditions acceptable to the
Town and rates considered fair and reasonable by the Town cannot be
negotiated, negotiations shall be terminated and negotiations will be
conducted with the next-ranked offeror, and so on. The PAG will
conduct all subsequent negotiations and will make a recommendation
to the Town for the resulting contract award. The rankings shall remain
confidential until after the Contract award.

Top ranked offeror(s) will provide the Town a completed VDOT Title VI
Evaluation Form ten (10) days after notification.

The top ranked offeror(s) shall submit a Federal Acquisition
Regulations (FAR) audit meeting the requirements of Part 31 of Title
48 of the Code of Federal Regulations ten (10) days after notification.
This document shall include the following statement found in the LAP
Manual 17.2.3 Title VI Language in Contracts; "The (Name of Offeror)
in accordance with the provisions of Title VI of the Civil Rights Act of
1964 (78 Stat. 252, 42 US.C.88 2000d to 2000d-4) and the
Regulations, hereby notifies all bidders that it will affirmatively ensure
that any contract entered into pursuant to this advertisement,
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disadvantaged business enterprises will be afforded full and fair
opportunity to submit bids in response to this invitation and will not be
discriminated against on the grounds of race, color, or national origin
in consideration for an award."

7.0 INSTRUCTIONS TO OFFERORS

7.1

Preparation and Submission of Proposals.

A.

Before submitting a proposal, read the ENTIRE solicitation including
the Contract Terms and Conditions. Failure to read any part of this
solicitation will not relieve an offeror of the Contractual obligations.

Include other information, as requested, or required.

All proposals must be submitted to the Town in a sealed container.
The face of the sealed container shall indicate the RFP number, time
and date of opening and the title of the RFP.

All proposals shall be signed in ink by the individual or authorized
principals of the firm.

All attachments to the RFP requiring execution by the firm are to be
returned with the proposal.

Proposals must be received by the Town prior to 4:00 p.m., local
Atomic time on the date identified on the cover of the RFP. An atomic
clock is located in the Town office and can also be verified by visiting
(https://www.time.gov). Requests for extensions of this time and date
will not be granted, unless deemed to be in the Town's best interest.
Offerors mailing their proposals shall allow for sufficient mail time to
ensure receipt of their proposals by the Project Manager by the time
and date fixed for acceptance of the proposals. Proposals or
unsolicited amendments to proposals received by the Town after the
acceptance date and time will not be considered. Proposals will be
publicly accepted and logged in at the time and date specified above.

Proposals may be submitted via one of the following options:

US Mail to:

Town of Lovettsville

c/o Charles A Mumaw, P.E.
6 E Pennsylvania Avenue
PO Box 209

Lovettsville, Virginia 20180

OR
Hand delivered to:

Town of Lovettsville
c/o Charles A Mumaw, P.E.

Civil Engineering Design Services for Local and Federal Projects
RFP RFQ 202401
Page 17 of 53



https://www.time.gov/

7.2

6 E Pennsylvania Avenue
PO Box 209
Lovettsville, Virginia 20180

OR

Private carrier (UPS/FedEX) to:
Town of Lovettsville

6 E Pennsylvania Avenue

PO Box 209

Lovettsville, Virginia 20180
ATTN: Charles A Mumaw, P.E.

Faxed and e-mailed proposals will not be accepted. (Please note:
Offerors choosing to submit proposals via US Mail or UPS/FedEx
should allow at least an additional twenty-four (24) hours in the
delivery process to ensure proposals are received on time).

The mailing of proposals is preferred. However, if a proposal is hand
delivered, it will be received in the lobby of 6 East Pennsylvania
Avenue, Virginia 20180, ONLY in the main office between the hours
of 8:30 a.m. and 4:30 p.m.

NOTE: Proposals delivered in person or via private carrier
services will not be able to obtain a signature. Please ensure
that requirement is removed from the package to avoid delays
or rejection of the package.

ALL PROPOSALS MUST BE SUBMITTED AT THIS LOCATION
PRIOR TO 4:00 P.M. on the Acceptance Date of the proposal in
order to be considered. Proposals will not be accepted at any other
locations or after 4:00 P.M. Failure by an offeror to address and label
their proposal in accordance with the requirements of this section
may result in proposal being delivered to an incorrect location which
will ultimately result in proposal rejection for late submission.

Each offeror shall submit one (1) hard copy original (electronic
signatures are acceptable) and (1) electronic copy in a single,
searchable PDF file on a USB flash drive, of their proposal to the
Town's Project Manager as indicated on the cover sheet of this RFP.

Questions and Inquiries,

Questions and inquiries, both oral and written, will be accepted from any
and all offerors. However, when requested, complex oral questions shall be
submitted in writing. The Project Manager is the sole point of contact for
this solicitation unless otherwise instructed herein. Unauthorized contact
with other Town staff regarding the RFP may result in the disqualification of
the offeror. Inquiries pertaining to the RFP must give the REP_number, time
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7.3

7.4

7.5

7.6

and date of opening and the title of the RFP. Material questions will be
answered in writing with an Addendum provided, however, provided that all
guestions are received by 4:30 p.m., June 5, 2024. It is the responsibility of
all offerors to ensure that they have received all Addenda and to include
signed copies with their proposal. Addenda can be downloaded from Bids/
Proposals | Town of Lovettsville, VA (lovettsvilleva.gov)

Addendum and Supplement to Request.

If it becomes necessary to revise any part of this request or if additional data
are necessary to enable an exact interpretation of provisions of this request,
an Addendum will be issued. It is the responsibility of the offeror to ensure
that he has received all Addenda prior to submitting a proposal. Addenda can
be downloaded from Bids/ Proposals | Town of Lovettsville, VA
(lovettsvilleva.gov)

Proprietary Information.

Trade secrets or proprietary information submitted by an offeror in
connection with this solicitation shall not be subject to disclosure under the
Virginia Freedom of Information Act; however, pursuant to 8§ 2.2-4342 of
the Code of Virginia, the offeror must invoke the protections of this
section prior to or upon submission of the data or other materials, and
must clearly identify the data or other materials to be protected and
state the reasons why protection is necessary. Failureto abide by this
procedure may result in disclosure of the offeror’s information.
Offerors shall not mark sections of their proposal as proprietary if they are
to be part of the award of the contract and are of a "material" nature.

Authority to Bind Firm in Contract.

Proposals MUST give full firm name and address of offeror. Failure to
manually sign proposal may disqualify it. Person signing proposal should
show TITLE or AUTHORITY TO BIND THE FIRM IN A CONTRACT. Firm
name and authorized signature must appear on proposal in the space
provided on the pricing page. Those authorized to sign are as follows:

If a sole proprietorship, the owner may sign.

If a general partnership, any general partner may sign.

If a limited partnership, a general partner must sign.

If a limited liability company, a “member” may sign or “manager” must sign
if so specified by the Articles of Organization.

If a regular corporation, the CEO, President or Vice-President must sign.

Others may be granted authority to sign but the Town requires that a
corporate document authorizing him/her to sign be submitted with
proposal.

Withdrawal of Proposals.

A. All proposals submitted shall be valid for a minimum period of hundred
and eighty (180) calendar days following the date established for
acceptance.
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7.7

7.8

7.9
7.10

7.11

7.12

7.13

B. Proposals may be withdrawn on written request from the offeror at the
address shown in the solicitation prior to the acceptance date and time.

C. Negligence on the part of the offeror in preparing the proposal confers
no right of withdrawal after the time fixed for the acceptance of the
proposals.

Town Furnished Support/ltems.

The level of support required from Town personnel for the completion of each
task shall be estimated by position and man days.

The offeror shall indicate the necessary telephones, office space and
materials the offeror requires. The Town may furnish these facilities if the
Town considers them reasonable, necessary, and available for the offeror to
complete its task.

Subconsultants.

Offerors shall include a list of all subconsultants with their proposal. Proposals
shall also include a statement of the subconsultants’ qualifications. The Town
reserves the right to reject the successful offeror’s selection of subconsultants
for good cause. If a subconsultant is rejected, the offeror may replace that
subconsultant with another subconsultant subject to the approval of the Town.
Any such replacement shall be at no additional expense to the Town, nor shall
it result in an extension of time without the Town’s approval.

Quantities. [Intentionally Deleted]
Late Proposals.

LATE proposals will be returned to offeror UNOPENED, if RFP number,
acceptance date, and offeror's return address are shown on the container.

Rights of Town.

The Town reserves the right to accept or reject all or any part of any proposal,
waive informalities, and award the contract to best serve the interest of the
Town. Informality shall mean a minor defect or variation of a proposal from
the exact requirements of the Request for Proposal which does not affect
the price, quality, quantity, or delivery schedule for the goods, services or
construction being procured.

Prohibition as Subconsultants.

No offeror who is permitted to withdraw a proposal shall, for compensation,
supply any material or labor to or perform any subcontract or other work
agreement for the person or firm to whom the Contract is awarded or
otherwise benefit, directly or indirectly, from the performance of the project for
which the withdrawn proposal was submitted.

Deviations from Scope of Services.

If there is any deviation from that prescribed in the Scope of Services as
provided herein, that deviation shall be clearly identified in the offeror’s
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7.14

7.15

7.16

7.17

7.18

proposal. The Town reserves the right to determine the responsiveness of
any deviation.

Notice of Award.

A Notice of Award will be posted on the Town’s web site
Bids/ Proposals | Town of Lovettsville, VA (lovettsvilleva.gov)

Protest.

Offerors may refer to 88 2.2-4357 through 2.2-4364 of the Code of Virginia to
determine their remedies concerning this competitive process. Protests shall
be submitted to the Town Manager.

Miscellaneous Requirements.

A. The Town will not be responsible for any expenses incurred by an
offeror in preparing and submitting a proposal. All proposals shall
provide a straight-forward, concise delineation of the offeror’s
capabilities to satisfy the requirements of this request. Emphasis
should be on completeness and clarity of content.

B. Offerors who submit a proposal in response to this RFP may be
required to make an oral presentation of their proposal. The Town will
schedule the time and location for this presentation.

C. The contents of the proposal submitted by the successful offeror as
well as this RFP will become part of any contract awarded as a result
of the Scope of Services contained herein. The successful offeror will
be expected to sign a contract with the Town.

D. The Town reserves the right to reject any and all proposals received
by reason of this request, or to negotiate separately in any manner
necessary to serve the best interests of the Town. Offerors whose
proposals are not accepted will be notified in writing.

Debarment.

By submitting a proposal, the offeror is certifying that he is not currently
debarred by the Town, or in the case of a procurement involving federal funds,
by the Federal Government. A copy of the Town's debarment procedure in
accordance with § 2.2-4321 of the Code of Virginia is available upon request.

Proof of Authority to Transact Business in Virginia.

An offeror organized or authorized to transact business in the
Commonwealth pursuant to Title 13.1 or Title 50 of the Code of Virginia
shall include in its bid or proposal the identification number issued to it by
the State Corporation Commission. Any offeror that is not required to be
authorized to transact business in the Commonwealth as a foreign business
entity under Title 13.1 or Title 50 of the Code of Virginia or as otherwise
required by law shall include in its bid or proposal a statement describing
why the offeror is not required to be so authorized. Any offeror described
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8.0

7.19

7.20

7.21

7.22

herein that fails to provide the required information shall not receive an
award unless a waiver of this requirement and the administrative policies
and procedures established to implement this section is granted by the
Project Manager or his designee. The SCC may be reached at (804) 371-
9733 or at http://www.scc.virginia.gov/default.aspx.

W-9 Form Required.

Each offeror shall submit a completed W-9 form with their proposal. In the
event of contract award, this information is required in order to issue
purchase orders and payments to your firm. A copy of this form can be
downloaded from http://www.irs.gov/pub/irs-pdf/fw9.pdf.

Insurance Coverage.

Offerors shall include with their proposal a copy of their current Certificate
of Insurance that illustrates the current level of coverage the offeror carries.
The Certificate can be a current file copy and does not need to include any
“additional insured” language for the Town.

Legal Action.

No bidder or potential bidder shall institute any legal action until all
statutory requirements have been met.

Certification by Consultant as to Felony Convictions.

No one with a felony conviction may be employed under this Contract and
by the signature of its authorized official on the response to this Solicitation,
the Consultant certifies that neither the contracting official nor any of the
Consultant's employees, agents or subconsultants who will work under this
Agreement have been convicted of a felony.

TERMS AND CONDITIONS

While the Town may accept additional or different language, if so provided
during negotiations, the Terms and Conditions marked with an asterisk (*)
are mandatory and non-negotiable.

8.1

8.2

Procedures.

The extent and character of the services to be performed by the Consultant
shall be subject to the general control and approval of the Town Manager and
their authorized representative(s). The Consultant shall not comply with
requests and/or orders issued by other than the Town Manager or his
authorized representative(s) acting within their authority for the Town. Any
change to the Contract must be approved in writing by the Town Manager
and/or the Town’s Project Manager, and the Consultant.

Quantities.

The quantities specified in this Agreement are estimated only. They may not
indicate the actual quantity which will be ordered, since such volume will
depend upon requirements which develop during the term of this Agreement.
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8.3

8.4

8.5

Quantities shown shall not be construed to represent any amount which the
Town shall be obligated to purchase under the Agreement, or relieve the
Consultant of its obligation to fill all orders placed by the Town.

Term.

A. The Agreement initial term shall cover the period from September 1,
2024 through August 31, 2025, or an equivalent period depending on
the date of Agreement award.

B. This Agreement may be renewed at the expiration of the initial term at
the request of the Town. The renewal may be for up to three (3)
additional one (1) year periods. Unless otherwise agreed to by the
parties or as may be required by law, any renewal shall be based on
the same terms and conditions as the initial term with the exception of
the price or rates. Initial prices or rates and subsequent renewal prices
or rates are guaranteed for a minimum of twelve (12) months.

C. Any increase in prices or rates after the initial term or any renewal term
shall be limited to the prior year’s increase in the Consumer Price Index
for Urban Wage Earners and Clerical Workers (CPI-W), Special
Indexes, all items less food and energy (unadjusted for seasonal
changes) for the current twelve (12) month period. In no circumstances
shall any increase exceed four percent (4%) per year.

Delay and Delivery Failures.

Time is of the essence. The Consultant must keep the Town advised at all
times of status of parties’ agreement. If delay is foreseen, the Consultant shall
give immediate written notice to the Project Manager. Should the Consultant
fail to deliver the proper item(s)/service(s) at the time and place(s) contracted
for, or within a reasonable period of time thereafter as agreed to in writing by
the Project Manager, or should the Consultant fail to make a timely
replacement of rejected items/services when so required, the Town may
purchase items/services of comparable quality and quantity in the open
market to replace the undelivered or rejected items/services. The Consultant
shall reimburse the Town for all costs in excess of the Agreement price when
purchases are made in the open market; or, in the event that there is a balance
the Town owes to the Consultant from prior transactions, an amount equal to
the additional expense incurred by the Town as a result of the Consultant's
nonperformance shall be deducted from the balance as payment.

Town Reserved Rights.

The Town reserves the right, at its sole discretion, to issue Requests for
Proposal for similar work and other projects as the need may occur. The Town
also reserves the right to issue Purchase Orders, and to expand or otherwise
modify existing Purchase Orders, to other Open-End Consultants based on
its sole discretion, in consideration of its knowledge and/or evaluation of each
Consultant's qualifications, expertise, capabilities, performance record,
current ability to perform, location and/or distance to the project, and any and
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8.6

8.7

8.8

all other factors as may be pertinent to the particular project and for the
convenience of the Town.

Business, Professional, and Occupational License Requirement.

All firms or individuals located or doing business in Town are required to be
licensed in accordance with the Town’s “Business, Professional, and
Occupational Licensing (BPOL) Tax” Ordinance.

Wholesale and retail merchants without a business location in Town are
exempt from this requirement. Questions concerning the BPOL Tax should
be directed to the Loudoun County Office of Commissioner of Revenue,
telephone (703) 777-0260.

Payment of Taxes.

All Consultants located or owning property in the Town of Lovettsville shall
assure that all real and personal property taxes are paid.

Town of Lovettsville staff will verify payment of all real and personal property
taxes by the Consultant prior to the award of any Contract or Contract
renewal.

Insurance.

A. The Consultant shall be responsible for its work and every part
thereof, and for all materials, tools, equipment, appliances, and
property of any and all description used in connection therewith. The
Consultant assumes all risk of direct and indirect damage or injury to
the property or persons used or employed on or in connection with
the work contracted for, and of all damage or injury to any person or
property wherever located, resulting from any action, omission,
commission or operation under the Contract.

B. The Consultant and all subconsultants shall, during the continuance
of the work under the Contract, provide the following:

1. Workers' Compensation and Employer's Liability to protect
the Consultant from any liability or damages for any injuries
(including death and disability) to any and all of its employees,
including any and all liability or damage which may arise by
virtue of any statute or law in force within the Commonwealth
of Virginia.

2. Comprehensive General Liability insurance to protect the
Consultant, and the interest of the County, its officers,
employees, and agents against any and all injuries to third
parties, including bodily injury and personal injury, wherever
located, resulting from any action or operation under the
Contract or in connection with the contracted work. The
General Liability insurance shall also include the Broad Form
Property Damage endorsement, in addition to coverage for
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explosion, collapse, and underground hazards, where
required.

Automobile Liability insurance, covering all owned,
non-owned, borrowed, leased, or rented vehicles operated by
the Consultant.

Professional Liability against any and all wrongful acts, errors,
or omissions on the part of the Consultant resulting from any
action or operation under the Contract or in connection with
the contracted work.

The Consultant agrees to provide the above referenced policies with
the following limits. Liability insurance limits may be arranged by
General, Automobile and Professional Liability policies for the full
limits required, or by a combination of underlying policies for lesser
limits with the remaining limits provided by an Excess or Umbrella

Liability policy.

1. Workers’ Compensation:
Coverage A: Statutory
Coverage B: $100,000

2. General Liability:
Per Occurrence: $1,000,000
Personal/Advertising Injury: $1,000,000
General Aggregate: $2,000,000
Products/Completed Operations: $2,000,000
Fire Damage Legal Liability: $100,000

GL Coverage, excluding Products and Completed Operations,
should be on a Per Project Basis

3.

Automobile Liability:

Combined Single Limit: $1,000,000
Professional Liability

Per Claim: $1,000,000
General Aggregate: $1,000,000

The following provisions shall be agreed to by the Consultant:

1.

No change, cancellation, or non-renewal shall be made in any
insurance coverage without a forty-five (45) day written notice
to the Town. The Consultant shall furnish a new certificate
prior to any change or cancellation date. The failure of the
Consultant to deliver a new and valid certificate will result in
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suspension of all payments until the new certificate is
furnished.

Liability Insurance "Claims Made" basis:

If the liability insurance purchased by the Consultant has been
iIssued on a "claims made" basis, the Consultant must comply
with the following additional conditions. The limits of liability
and the extensions to be included as described previously in
these provisions, remain the same. The Consultant must
either:

a. Agree to provide, prior to commencing work under the
Contract, certificates of insurance evidencing the
above coverage for a period of two (2) years after final
payment for the Contract for General Liability policies
and five (5) years for Professional Liability policies.
This certificate shall evidence a "retroactive date" no
later than the beginning of the Consultant's work under
this Contract, or

b. Purchase the extended reporting period endorsement
for the policy or policies in force during the term of this
Contract and evidence the purchase of this extended
reporting period endorsement by means of a certificate
of insurance or a copy of the endorsement itself.

The Consultant must disclose the amount of deductible/self-
insured retention applicable to the General Liability,
Automobile Liability and Professional Liability policies, if any.
The Town reserves the right to request additional information
to determine if the Consultant has the financial capacity to
meet its obligations under a deductible/self-insured plan. If
this provision is utilized, the Consultant will be permitted to
provide evidence of its ability to fund the deductible/self-
insured retention.

a. The Consultant agrees to provide insurance issued by
companies admitted within the Commonwealth of
Virginia, with the Best's Key Rating of at least A:VII.

b. European markets including those based in London,
and the domestic surplus lines market that operate on
a non-admitted basis are exempt from this requirement
provided that the Consultant's broker can provide
financial data to establish that a market's policyholder
surpluses are equal to or exceed the surpluses that
correspond to Best's A:VII Rating.
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5. a. The Consultant will provide an original signed
Certificate of Insurance and such endorsements as
prescribed herein.

b. The Consultant will provide on request certified copies
of all insurance coverage related to the Contract within
ten (10) business days of request by the Town. These
certified copies will be sent to the Town from the
Consultant's insurance agent or representative. Any
request made under this provision shall be deemed
confidential and proprietary.

C. Any certificates provided shall indicate the Contract
name and number.

6. The Town, its officers and employees shall be Endorsed to the
Consultant's Automobile and General Liability policies as an
"additional insured" with the provision that this coverage "is
primary to all other coverage the Town may possess.” (Use
"loss payee" where there is an insurable interest). A
Certificate of Insurance evidencing the additional insured
status must be presented to the Town along with a copy of the
Endorsement.

7. Compliance by the Consultant with the foregoing
requirements as to carrying insurance shall not relieve the
Consultant of their liabilities provisions of the Contract.

Contractual and other Liability insurance provided under this
Contract shall not contain a supervision, inspection or engineering
services exclusion that would preclude the Town from supervising
and/or inspecting the project as to the end result. The Consultant
shall assume all on-the-job responsibilities as to the control of
persons directly employed by it.

Precaution shall be exercised at all times for the protection of
Persons (including employees) and property.

The Consultant is to comply with the Occupational Safety and Health
Act of 1970, Public Law 91-956, as it may apply to this Contract.

Any loss insured under subparagraph 8.10.B.4 is to be adjusted with
the Town and made payable to the Town as trustee for the
requirements of any applicable mortgagee clause.

If an "ACORD" Insurance Certificate form is used by the Consultant's
insurance agent, the words "endeavor to" and ". . . but failure to mail
such notice shall impose no obligation or liability of any kind upon the
company" in the "Cancellation" paragraph of the form shall be
deleted.
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8.9

8.10

8.11

8.12

J. The Consultant agrees to waive all rights of subrogation against the
Town, its officers, employees, and agents.

Hold Harmless.

The Consultant shall indemnify and hold harmless the Town, including its
officials and employees, from all liability, losses, costs, damages, claims,
causes of action, suits of any nature (specifically including reasonable
attorney’s fees and defense costs incurred with the defense of third-party
claims) incidental to or brought as a consequence of any act, error, omission,
or breach of the applicable professional standard of care by the Consultant
and/or its subconsultants. The Consultant agrees that this clause shall
include, but is not limited to, claims involving infringement of patent or
copyright. This section shall survive completion of the Contract. The Town is
prohibited from indemnifying Consultant and/or any other third-parties.

Safety.

All Consultants and subconsultants performing services for the Town are
required and shall comply with all Occupational Safety and Health
Administration (OSHA), State and County Safety and Occupational Health
Standards and any other applicable rules and regulations. Also, all
Consultants and subconsultants shall be held responsible for the safety of
their employees and any unsafe acts or conditions that may cause injury or
damage to any persons or property within and around the work site area under
this Contract.

Notice of Required Disability Legislation Compliance. *

The Town is required to comply with state and federal disability legislation:
The Rehabilitation Act of 1973 Section 504, The Americans with Disabilities
Act (ADA) for 1990 Title Il and The Virginians with Disabilities Act of 1990.

Specifically, the Town may not, through its contractual and/or financial
arrangements, directly or indirectly avoid compliance with Title Il of the
Americans with Disabilities Act, Public Law 101-336, which prohibits
discrimination by public entities on the basis of disability. Subtitle A protects
gualified individuals with disability from discrimination on the basis of disability
in the services, programs, or activities of all State and local governments. It
extends the prohibition of discrimination in federally assisted programs
established by the Rehabilitation Act of 1973 Section 504 to all activities of
state and local governments, including those that do not receive Federal
financial assistance, and incorporates specific prohibitions of discrimination
on the basis of disability in Titles I, Ill, and V of the Americans with Disabilities
Act. The Virginians with Disabilities Act of 1990 follows the Rehabilitation Act
of 1973 Section 504.

Ethics in Public Contracting. *

The provisions contained in 88 2.2-4367 through 2.2-4377 of the Virginia
Public Procurement Act as set forth in the 1950 Code of Virginia, as amended,
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shall be applicable to all Contracts solicited or entered into by the Town, where
applicable. A copy of these provisions may be obtained from the Town
treasurer upon request.

The above-stated provisions supplement, but do not supersede, other
provisions of law including, but not limited to, the Virginia State and Local
Government Conflict of Interests Act (8 2.2-3100 et seq.), the Virginia
Governmental Frauds Act (8 18.2-498.1 et seq.) and Articles 2 and 3 of
Chapter 10 of Title 18.2. The provisions apply notwithstanding the fact that
the conduct described may not constitute a violation of the Virginia State and
Local Government Conflict of Interests Act.

8.13 Employment Discrimination by Consultants Prohibited. *

Every Contract of over $10,000 shall include the following provisions:

A. During the performance of this Contract, the Consultant agrees as
follows:
1. The Consultant will not discriminate against any employee or

applicant for employment because of race, religion, color, sex,
national origin, age, disability, status as a service disabled
veteran, or any other basis prohibited by state law relating to
discrimination in employment, except where there is a bona fide
occupational qualification reasonably necessary to the normal
operation of the Consultant. The Consultant agrees to post in
conspicuous places, available to employees and applicants for
employment, notices setting forth the provisions of this
nondiscrimination clause.

2. The Consultant, in all solicitations or advertisements for
employees placed by or on behalf of the Consultant, shall state
that such Consultant is an equal opportunity employer.

3. Notices, advertisements and solicitations placed in accordance
with federal law, rule or regulation shall be deemed sufficient to
meet this requirement.

B. The Consultant will include the provisions of the foregoing paragraphs,
1, 2, and 3, in every subcontract or purchase order of over $10,000, so
that the provisions will be binding upon each subconsultant or vendor.

8.14 Drug-free Workplace. *
Every Contract of over $10,000 shall include the following provisions:

During the performance of this Contract, the Consultant agrees to (i) provide
a drug-free workplace for the Consultant's employees; (ii) post in
conspicuous places, available to employees and applicants for
employment, a statement notifying employees that the unlawful
manufacture, sale, distribution, dispensation, possession, or use of a
controlled substance or marijuana is prohibited in the Consultant’s
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workplace and specifying the actions that will be taken against employees
for violations of such prohibition; (iii) state in all solicitations or
advertisements for employees placed by or behalf of the Consultant that the
Consultant maintains a drug-free workplace; and (iv) include the provisions
of the foregoing clauses in every subcontract or purchase order of over
$10,000, so that the provisions will be binding upon each subconsultant or
vendor.

For the purposes of this section, “drug-free workplace” means a site for the
performance of work done in connection with a specific Contract awarded
to a Consultant in accordance with this chapter, the employees of whom are
prohibited from engaging in the unlawful manufacture, sale, distribution,
dispensation, possession, or use of a controlled substance or marijuana
during the performance of the Contract.

Faith-Based Organizations. *

The Town does not discriminate against faith-based organizations.

Immigration Reform and Control Act of 1986. *

By entering this Contract, the Consultant certifies that it does not and will
not during the performance of this Contract violate the provisions of the
Federal Immigration Reform and Control Act of 1986, which prohibits
employment of illegal aliens.

Exemption from Taxes. *

Pursuant to Va. Code 8§ 58.1-609.1, the Town is exempt from Virginia State
Sales or Use Taxes and Federal Excise Tax, therefore the Consultant shall
not charge the Town for Virginia State Sales or Use Taxes or Federal Excise
Tax on the finished goods or products provided under the Contract.
However, this exemption does not apply to the Consultant, and the
Consultant shall be responsible for the payment of any sales, use, or excise
tax it incurs in providing the goods required by the Contract, including, but
not limited to, taxes on materials purchased by a Consultant for
incorporation in or use on a construction project. Nothing in this section shall
prohibit the Consultant from including its own sales tax expense in connection
with the Contract in its Contract price.

Ordering, Invoicing and Payment.

All work requested under this Contract shall be placed on a Town issued
Purchase Order. The Consultant shall not accept credit card orders or
payments.

The Consultant shall submit invoices, in duplicate, on a monthly basis, such
statement to include a detailed breakdown of all charges for that monthly
period. Invoices shall be based upon completion of tasks and deliverables.

All invoices shall be forwarded to the following address:
Town of Lovettsville
Civil Engineering Design Services for Local and Federal Projects
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Attn: Charles A. Mumaw, Project Manager
6 E Pennsylvania Avenue

PO Box 209

Lovettsville, VA 20180

Upon receipt of invoice and final inspection and acceptance of the equipment
and/or service, the Town will render payment within forty-five (45) days unless
any items thereon are questioned, in which event payment will be withheld
pending verification of the amount claimed and the validity of the claim. The
Consultant shall provide complete cooperation during any such investigation.
Unless invoice items are questioned, the interest shall accrue at the rate of
one percent (1%) per month for any late payments.

Individual Consultants shall provide their social security numbers, and
proprietorships, partnerships, and corporations shall provide their federal
employer identification number on the pricing form.

Payments to Subconsultants. *

Within seven (7) days after receipt of amounts paid by the Town for work

performed by a subconsultant under this Contract, the Consultant shall either:

A. Pay the subconsultant for the proportionate share of the total payment
received from the Town attributable to the work performed by the
subconsultant under this Contract; or

B. Notify the Town and subconsultant, in writing, of his intention to
withhold all or a part of the subconsultant's payment and the reason for
non-payment.

The Consultant shall pay interest to the subconsultant on all amounts owed
that remain unpaid beyond the seven (7) day period except for amounts
withheld as allowed in item B. above.

Unless otherwise provided under the terms of this Contract, interest shall
accrue at the rate of one percent (1%) per month.

The Consultant shall include in each of its subcontracts a provision requiring
each subconsultant to include or otherwise be subject to the same payment
and interest requirements as set forth above with respect to each lower-tier
subconsultant.

The Consultant's obligation to pay an interest charge to a subconsultant
pursuant to this provision may not be construed to be an obligation of the
Town.

Substitutions.

No substitutions, additions or cancellations, including those of key personnel,
are permitted after award without written approval by the Town Manager.
Where specific employees are proposed by the Consultant for the work, those
employees shall perform the work as long as that employee works for the
Consultant, either as an employee or subconsultant, unless the Town agrees
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to the substitution. Requests for substitutions shall be reviewed and may be
approved by the Town in its reasonable discretion.

Assignment. *

The Agreement may not be assigned in whole or in part without the prior
written consent of the Town Manager or his designee. The rights and
obligations of the Consultant are personal and may be performed only by
the Consultant. Any purported assignment that does not comply with this
provision is void. This Agreement is binding upon and inures to the benefit
of the parties and their respective permitted successors and assigns.

Termination.

Subject to the provisions below, the Contract may be terminated by the Town
upon thirty (30) days advance written notice to the other party; but if any work
or service hereunder is in progress, but not completed as of the date of
termination, then the Contract may be extended upon written approval of the
Town until said work or services are completed and accepted.

A. Termination for Convenience

The Town may terminate this Contract for convenience at any time in
which case, the parties shall negotiate reasonable termination costs.

B. Termination for Cause

In the event of Termination for Cause, the thirty (30) days advance
notice is waived and the Consultant shall not be entitled to termination
costs.

C. Termination Due to Unavailability of Funds in Succeeding Fiscal Years

If funds are not appropriated or otherwise made available to support
continuation of the performance of this Contract in a subsequent fiscal
year, then the Contract shall be canceled and, to the extent permitted
by law, the Consultant shall be reimbursed for the reasonable value of
any non-recurring costs incurred but not amortized in the price of the
supplies or services delivered under the Contract.

Contractual Disputes. *

The Consultant shall give written notice to the Project Manager of his intent to
file a claim for money or other relief within ten (10) calendar days of the
occurrence giving rise to the claim or at the beginning of the work upon which
the claim is to be based, whichever is earlier.

The Consultant shall submit its invoice for final payment within thirty (30) days
after completion or delivery.

The claim, with supporting documentation, shall be submitted to the Project
Manager by US Mail, return receipt requested, courier, or overnight delivery
service, no later than sixty (60) days after final payment. If the claim is not
disposed of by agreement, the Project Manager shall reduce his/her decision
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to writing and mail via U.S. mail or otherwise forward a copy thereof to the
Consultant within thirty (30) days of the Town’s receipt of the claim.

The Project Manager's decision shall be final unless the Consultant appeals
within thirty (30) days by submitting a written letter of appeal to the Town
Manager, or his designee. The Town Manager shall render a decision within
sixty (60) days of receipt of the appeal.

No Consultant shall institute any legal action until all statutory requirements
have been met. Each party shall bear its own costs and expenses resulting
from any litigation, including attorney’s fees.

Prime Consultant Responsibilities.

The Consultant(s) shall be responsible for completely supervising and
directing the work under the Contract(s) and all subconsultants that they
may utilize. Subconsultants who perform work under the Contract shall be
responsible to the prime Consultant. The Consultant agrees to be fully
responsible for the acts and omissions of their subconsultants and of
persons employed by them.

8.25 Cost Proposals/Response Time.

A. The Town will notify the Consultant when work is required. The
Consultant shall respond to the Town within forty-eight (48) hours
after notification. The Town will then schedule a meeting with the
Consultant and the proper Town representatives to discuss the work
required. Based upon those discussions, the Consultant shall submit
to the Town a lump sum cost proposal to perform the work based
upon their fixed hourly rates contained in the Contract. The estimate
shall contain the estimated number of hours broken out by category
of service, Consultant hourly rates for each category, a narrative
describing work to be performed and all non-labor related costs. All
costs to complete the task must be identified in the cost proposal
including those costs typically considered to be “reimbursable.” No
project costs are to be left out of the task order cost proposal. After
review, negotiations and acceptance of the proposal, the Town will
issue a purchase order to perform the work. The proposals shall be
prepared at no cost to the Town. Subconsultant mark-ups shall not
exceed ten percent (10%).

The Consultants lump sum cost proposal shall contain a method to
manage partial payments of the lump sum cost based on the
completion of deliverables identified in the task order scope of work.

The Consultants lump sum cost proposal shall include a detailed
schedule that clearly identifies subtasks, with durations and the total
duration for the completion for the task order scope of services in
calendar days.

When the scope of services involves work of such nature that the
Consultant cannot reasonably estimate the time which would be
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required to provide the services, the Town may agree to an Hourly
Rate Purchase Order based on the actual hours worked times the
hourly rates indicated in the Consultant's binding fee schedule and
other approved expenses. A maximum Purchase Order fee or cost
not to exceed limitation shall be agreed upon for Hourly Rate
Purchase Orders. When an Hourly Rate Purchase Order is used, the
Consultant shall submit detailed time records, documentation for
other expenses, and such other evidence as the Town may require
supporting its billing request.

The consultants cost proposal shall clearly demonstrate how the task
order DBE percentage of twelve percent (12%) will be met to include
submissions of the current VDOT forms, C111A-PSC, C112-A PSC,
and C-48. In addition to these requirements on a quarterly basis to
submit to the Town a C-63 form.

VDOT office of Assurance and Compliance will review all task orders
that exceed $200,000. Consultant task order cost shall meet the
requirements of Chapter 11 of the VDOT Local Assistance projects
(LAP) Manual, Appendix C - VDOT Assurance and Compliance
Office (ACO) Pre-Award Evaluation Checklist. Prime Consultant
shall be required to respond to ACO Pre-Award Evacuation
comments and resolve to the satisfaction of VDOT ACO and the
Town.

B. For services required by the Town that are not specifically identified
in the Contract Labor Categories but covered under the Scope of
Services, the Consultant shall submit to the Project Manager, in the
task order cost proposal, detailed costs for these services and tests.
Any additional labor categories and fixed hourly rates developed
apply only to the specific task order unless added to the Contract by
amendment.

C. Emergency Response: In the event of a catastrophic event or other
condition where the Town Manager has declared an emergency and
there exists a need to use professional engineering services to assist
in resolving the emergency, the Consultant shall respond within two
(2) hours of notification.

D. Travel expenses, not including to and from the job site, must be
included in the task order cost proposal, if required, and will be based
upon the current Town per diem rates.

8.26 Ownership of Documents.

Any reports, specifications, blueprints, negatives or other documents
prepared by the Consultant in the performance of its obligations under the
Contract shall be the exclusive property of the Town, and all such materials
shall be returned to the owner upon completion, termination, or cancellation
of this Contract. The Consultant shall not use, willingly allow, or cause such
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materials to be used for any purpose other than performance of all
Consultant’s obligations under the Contract without the prior written consent
of the Town. Documents and materials developed by the Consultant under
the Contract shall be the property of the Town; however, the Consultant may
retain file copies, which cannot be used without prior written consent of the
Owner of said documents. The Town agrees that the Consultant shall not
be liable for any damage, loss, or injury resulting from the future use of the
provided documents for other than the project specified, when the
Consultant is not the firm of record.

Submissions.

All project correspondence, design/review documents, reports, etc.
prepared by the Consultant shall be distributed to the Town’s Project
Manager for each task in the format and number of copies as directed by
the task statement of work.

Within thirty (30) days of project completion, the Consultant shall prepare
and submit a Project Completion Report with project closeout documents
and submit to the Town s Project Manager.

Responsibility for Claims and Liabilities.

The Town'’s review, approval, or acceptance of, or payment for, any services
required shall not be construed to operate as a waiver by the Town of any
rights or of any cause of action arising out the Contract. The Consultant shall
be and remains liable to the Town for the accuracy and competency of plans,
specifications, or other documents or work and Consultant is responsible for
to the Town for any costs incurred resulting from any errors, acts or omissions
in the performance of any services furnished.

Severability. *

In the event that any provision shall be adjudged or decreed to be invalid, by
a court of competent jurisdiction, such ruling shall not invalidate the entire
Agreement but shall pertain only to the provision in question and the
remaining provisions shall continue to be valid, binding and in full force and
effect.

Governing Law/Forum. *

This Agreement shall be governed and construed in all respects by its terms
and by the laws of the Commonwealth of Virginia. Any judicial action shall be
filed in the Commonwealth of Virginia, County of Loudoun or if jurisdiction
exists, in the U. S. District Court for the Eastern District of Virginia in
Alexandria. Consultant expressly waives any objection to venue or jurisdiction
of the Circuit Court of Loudoun County, Virginia. Consultant expressly
consents to waiver of service of process in an action pending in the Loudoun
County Circuit Court pursuant to Virginia Code Section 8.01-286.1.
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Notices.

All notices and other communications hereunder shall be deemed to have
been given when made in writing and either (a) delivered in person, (b)
delivered to an agent, such as an overnight or similar delivery service, or
(c) deposited in the United States mail, postage prepaid, certified or
registered, addressed as follows:

TO CONSULTANT: TO LOVETTSVILLE:

TBD Town of Lovettsville, Virginia
Project Manager
Attn: Charles A Mumaw, P.E.
PO Box 209
6 E Pennsylvania Avenue
Lovettsville, VA 20180

Notices shall be deemed received (i) if hand delivered, when received, (ii) if
given by facsimile, when transmitted to the facsimile number specified
above during normal business hours and confirmation of complete receipt
is received during normal business hours (provided a copy of the same is
sent by overnight delivery service on the same day), (iii) if given by overnight
delivery service, the first business day after being sent prepaid by such
overnight delivery service, or (iv) if given by certified mail, return receipt
requested, postage prepaid, two (2) days after posting with the United
States Postal Service. Either party may change its address by notifying the
other party in a manner described above.

The mailing or delivery by an agent of notices is preferred. However, if a
notice is hand delivered, it will be received in the lobby of 6 E Pennsylvania
Avenue, Lovettsville, Virginia 20180, ONLY in the lobby between the hours
of 8:30 a.m. and 4:30 p.m.”

Licensure.

To the extent required by the Commonwealth of Virginia (see §854.1-1100,
et seq. of the Code of Virginia) or the Town, the Consultant shall be duly
licensed to perform the services required to be delivered pursuant to this
Contract.

Authority to Transact Business in Virginia. *

A Consultant organized as a stock or nonstock corporation, limited liability
company, business trust, or limited partnership or registered as a registered
limited liability partnership shall be authorized to transact business in the
Commonwealth as a domestic or foreign business entity if so required by
Title 13.1 or Title 50 of the Code of Virginia or as otherwise required by law.
Any business entity described herein that enters into a Contract with the
Town pursuant to the Virginia Public Procurement Act 82.2-4300, et seq.
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shall not allow its existence to lapse or its certificate of authority or
registration to transact business in the Commonwealth, if so required under
Title 13.1 or Title 50 of the Code of Virginia, to be revoked or cancelled at
any time during the term of the Contract. The Town may void any Contract
with a business entity if the business entity fails to remain in compliance
with the provisions of this section.

Counterparts.

This Contract and any amendments or renewals hereto may be executed in
a number of counterparts, and each counterpart signature, when taken with
the other counterpart signatures, is treated as if executed upon one original
of this Contract or any amendment or renewal. A signature by any party to
this Contract provided by facsimile or electronic mail is binding upon that
party as if it were the original.

No Smoking.

Smoking in all Town buildings is prohibited. The Town may designate a
smoking area outside Town facilities. Consultant shall only use those
designated smoking areas. Certain Town facilities, both inside and outside,
may be entirely smoke free. Consultant shall inquire of the Contract
Administrator or designee if a facility is entirely smoke free. Failure to
adhere to the Town’s no smoking policies may lead to removal of Consultant
employees and possible Contract termination.

Confidentiality.

A. Consultant Confidentiality

The Consultant acknowledges and understands that its employees may
have access to proprietary, business information, or other confidential
information belonging to the Town. Therefore, except as required by law,
the Consultant agrees that its employees will not:

1. Access or attempt to access data that is unrelated to their job duties or
authorizations as related to this Agreement.

2. Access or attempt to access information beyond their stated
authorization.

3. Disclose to any other person or allow any other person access to any
information related to the Town or any of its facilities or any other user
of this Agreement that is proprietary or confidential. Disclosure of
information includes, but is not limited to, verbal discussions, FAX
transmissions, electronic mail messages, voice mail communication,
written documentation, “loaning” computer access codes and/or another
transmission or sharing of data.

The Consultant understands that the Town, or others may suffer irreparable
harm by disclosure of proprietary or confidential information and that the
Town may seek legal remedies available to it should such disclosure occur.
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Further, the Consultant understands that violations of this provision may
result in termination of the Agreement.

The Consultant understands that information and data obtained during the
performance of this agreement shall be considered confidential, during and
following the term of this Agreement, and will not be divulged without the
Purchasing Agent’s written consent and then only in strict accordance with
prevailing laws. The Consultant shall hold all information provided by the
Town as proprietary and confidential, and shall make no unauthorized
reproduction or distribution of such material.

B. Town Confidentiality

The Town understands that certain information provided by the Consultant
during the performance of this Agreement may also contain confidential or
proprietary information. Consultant acknowledges that this Contract and
public records (as defined by 82.2-3701 of the Virginia Freedom of
Information Act) provided pursuant to this Contract are subject to the
Virginia Freedom of Information Act §82.2-3700 et seq. and the Virginia
Public Procurement Act 82.2-4342 of the Code of Virginia.

Force Majeure.

A party is not liable for failure to perform the party’s obligations if such failure
is as a result of Acts of God (including fire, flood, earthquake, storm,
hurricane or other natural disaster, epidemic or pandemic), war, invasion,
act of foreign enemies, hostilities (regardless of whether war is declared),
civil war, rebellion, revolution, insurrection, military or usurped power or
confiscation, terrorist activities, nationalization, government sanction,
blockage, embargo, strikes at national level or industrial disputes at a
national level, or strike or industrial disputes by labor not employed by the
affected party, its subconsultants or its suppliers and which affect an
essential portion of the contracted for works but excluding any industrial
dispute which is specific to the performance of the works or this contract,
interruption or failure of electricity or telephone service.

If a party asserts Force Majeure as an excuse for failure to perform the
party’s obligation, that party must immediately notify the other party giving
full particulars of the event of force majeure and the reasons for the event
of force majeure preventing that party from, or delaying that party in
performing its obligations under this contract and that party must use its
reasonable efforts to mitigate the effect of the event of force majeure upon
its or their performance of the contract and to fulfill its or their obligations
under the contract.

An event of force majeure does not relieve a party from liability for an
obligation which arose before the occurrence of that event, nor does that
event affect the obligation to pay money in a timely manner which matured
prior to the occurrence of that event.
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The Consultant has no entitlement and Town has no liability for: (1) any
costs, losses, expenses, damages or the payment of any part of the contract
price during an event of force majeure; and (2) any delay costs in any way
incurred by the Consultant due to an event of force majeure.

Survival of Terms.

Upon discharge of this Agreement, Sections (Notice, Hold Harmless,
Governing Law/Forum, Contractual Disputes) of these Terms and
Conditions continue and survive in full force and effect.

Non-Waiver.

No waiver of any provision of this Agreement shall constitute a waiver of
any other provision nor shall any waiver of this Agreement constitute a
continuing waiver unless otherwise expressly provided.

Audits.

A. The Consultant shall maintain books, records and documents of all
costs and data in support of the services provided. The Town or its
authorized representative shall have the right to audit the books,
records and documents of the Consultant under the following
conditions:

1. If the Contract is terminated for any reason in accordance with
the provisions of these Contract documents in order to arrive
at equitable termination costs;

2. In the event of a disagreement between the Consultant and
the Town on the amount due the Consultant under the terms
of this Contract;

3. To check or substantiate any amounts invoiced or paid which
are required to reflect the costs of services, or the
Consultant's efficiency or effectiveness under this Contract;
and,

4. If it becomes necessary to determine the Town's rights and
the Consultant's obligations under the Contract or to ascertain
facts relative to any claim against the Consultant that may
result in a charge against the Town.

B. These provisions for an audit shall give the Town unlimited access
during normal working hours to the Consultant's books and records
under the conditions stated above.

C. Unless otherwise provided by applicable statute, the consultant, from

the effective date of final payment or termination hereunder, shall
preserve and make available to the Town for a period of three (3)
years thereafter, at all reasonable times at the office of the
Consultant but without direct charge to the Town, all its books,
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records documents and other evidence bearing on the costs and
expenses of the services relating to the work hereunder.

The Town's right to audit and the preservation of records shall
terminate at the end of three (3) years as stated herein. The
Consultant shall include this "Right of Audit and Preservation of
Records" clause in all subcontracts issued by it and they shall require
same to be inserted by all lower tier subconsultants in their
subcontracts, for any portion of the work.

Should the Consultant fail to include this clause in any such contract
or lower tier contract, or otherwise fail to insure the Town’s rights
hereunder, the Consultant shall be liable to the Town for all
reasonable costs, expenses and attorney's fees which the Town may
have to incur in order to obtain an audit or inspection of or the
restoration of records which would have otherwise been available to
the Town from said persons under this clause. Such audit may be
conducted by the Town or its authorized representative.

8.41 Standard of Care and Employee Conduct.

A.

All work under this Agreement shall be performed in accordance with
the applicable standard of care. In the event the Consultant provides
services that do not conform to the applicable standard of care and the
Contract Documents, the Consultant will re-perform such services at
no additional cost to the Town. The Consultant will be given an
opportunity to correct the deficiencies in work. If the deficiency persists
beyond thirty (30) days, the Town may exercise its rights to terminate
the Agreement pursuant to Section 8.22 of this RFP; provided,
however, that if the Consultant is diligently pursuing a correction, the
Town may extend the time for the Consultant to cure the deficiency.

The Consultant and its employees shall be professional and courteous
at all times. The Town reserves the right to require the Consultant to
remove any Consultant employee from Town service who the Town
deems unfit for service for any reason, not contrary to law. The Town
will provide written notice to the Consultant identifying the employee(s)
to be removed and the date by which they must be removed from the
project. The Consultant shall provide an approved replacement within
thirty (30) days after such notice. This right is non-negotiable and the
Consultant agrees to this condition by accepting the resulting
Agreement. The parties agree to work in good faith to address impacts
to the project schedule as a result of the removal of project personnel.

8.42 Internal Control Systems.

All firms submitting a proposal (prime consultants, joint ventures and
subconsultants) must have internal control systems in place that meet
federal requirements for accounting. These systems must comply with
requirements of 48CFR31, “Federal Acquisition Regulations, Contract Cost

Civil Engineering Design Services for Local and Federal Projects
RFP RFQ 202401
Page 40 of 53




Principles and Procedures,” and 23CFR172, “Administration of Negotiated
Contracts.” All firms selected for a project (prime consultants, joint ventures
and subconsultants) must submit their FAR audit data to the Town within
ten working days of being notified of their selection. Should any firm on the
consultant team fail to submit the required audit data within the ten
workdays, negotiations will be terminated by the Town and the next most
qualified team invited to submit a proposal.
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Town of Lovettsville, Virginia

The Town of Lovettsville Government Office
6 East Pennsylvania Avenue
Lovettsville, Virginia 20180

CIVIL ENGINEERING DESIGN SERVICES FOR LOCAL AND FEDERAL

PROJECTS

THE FIRM OF:

Address:

FEIN:

Hereby proposes to provide the requested services as defined in Request for Proposal RFQ

202401

| understand that the omission of any items listed below from this proposal may be cause
for rejection of the proposal as nonresponsive. | have ensured that | have received and

acknowledged any and all Addenda.

A. Return the following with your proposal. If Offeror fails to provide with their proposal, items

shall be provided within twenty-four (24) hours of proposal opening.
ITEM: |

1 W-9 Form (7.19):

2. Certificate of Insurance (7.20):

3. Addenda, if any (Informality) (7.2, 7.3 & 7.11):
4 One (1) Electronic copy of Proposal

NCLUDED: (X)

B. Failure to provide the following items with your proposal shall be cause for rejection of
proposal as non-responsive and/or non-responsible. It is the responsibility of the offeror
to ensure that it has received all addenda and to include signed copies with their proposal

(7.2).

1. Addenda, if any (7.2, 7.3 & 7.11):

2. Payment Terms:

3. Proof of Authority to Transact Business
in Virginia Form:

4, Minimum Qualification Documentation:

5. One (1) original (6.3 & 7.1H)

net 30 or Other
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Note: Fees are not to be included with this proposal. The Town will negotiate with the
highest ranked offerors to establish fixed rates.

Person to contact regarding this proposal:

Title: Phone: Fax:

Email:

Name and title of person authorized to bind the offeror (7.5):

Name: Title:

Signature: Date:

By signing and submitting a proposal, your firm acknowledges and agrees that it has read and
understands the RFP documents and that your Firm is not currently Debarred by a local or state
government or the Federal Government.
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Town of Lovettsville, Virginia

The Town of Lovettsville Government Office
6 East Pennsylvania Avenue
Lovettsville, Virginia 20180

PROOF OF AUTHORITY TO TRANSACT BUSINESS IN VIRGINIA

THIS FORM MUST BE SUBMITTED WITH YOUR BID/PROPOSAL. FAILURE TO INCLUDE
THIS FORM SHALL RESULT IN REJECTION OF YOUR BID/PROPOSAL

Pursuant to Virginia Code §2.2-4311.2, a bidder/offeror organized or authorized to transact business in the
Commonwealth pursuant to Title 13.1 or Title 50 of the Code of Virginia shall include in its bid/ proposal the
identification number issued to it by the State Corporation Commission (“SCC”). Any bidder/offeror that is not
required to be authorized to transact business in the Commonwealth as a foreign business entity under Title 13.1
or Title 50 of the Code of Virginia or as otherwise required by law shall include in its bid or proposal a statement
describing why the offeror is not required to be so authorized. Any bidder/offeror described herein that fails to
provide the required information shall not receive an award unless a waiver of this requirement and the
administrative policies and procedures established to implement this section is granted by the Project Manager
or his designee.

If this bid/proposal for goods or services is accepted by the Town of Lovettsville, Virginia, the undersigned agrees
that the requirements of the Code of Virginia Section 2.2-4311.2 have been met.

Please complete the following by checking the appropriate line that applies and providing the requested
information. PLEASE NOTE: The SCC number is NOT your federal ID number or business license number.

A. Bidder/offeror is a Virginia business entity organized and authorized to transact business in Virginia by
the SCC and such bidder’s/offeror’s Identification Number issued to it by the SCC is

B. Bidder/offeror is an out-of-state (foreign) business entity that is authorized to transact business in
Virginia by the SCC and such bidder's/offeror’'s Identification Number issued to it by the SCC is

C. Bidder/offeror does not have an Identification Number issued to it by the SCC and such bidder/offeror
is not required to be authorized to transact business in Virginia by the SCC for the following reason(s):

Please attach additional sheets of paper if you need to explain why such bidder/offeror is not required to
be authorized to transact business in Virginia.

Legal Name of Company (as listed on W-9)

Legal Name of Bidder/Offeror

Date

Authorized Signature

Print or Type Name and Title
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HOW DID YOU HEAR ABOUT THIS REQUEST FOR PROPOSAL?
RFQ 202401
Please take the time to mark the appropriate line and return with your proposal.

Associated Builders & Contractors Loudoun Times Mirror

Bid Net Our Web Site

Builder's Exchange of Virginia NIGP

Email notification from Lovettsville The Plan Room

Dodge Reports Reed Construction Data

Tempos Del Mundo

India This Week Valley Construction News

LS Caldwell & Associates Virginia Business Opportunities

Loudoun Co Small Business Development Center VA Dept. of Minority Business Enterprises

Loudoun Co Chamber of Commerce RAPID

I

[ ]Other

SERVICE RESPONSE CARD
RFQ 202401 Date of Service:
How did we do?
Please let us know how we did in serving you. We’d like to know if we are serving you at an
acceptable level.

How would you rate the way your request for this document was handled?
Excellent[]  Good [] Average[ ] Fair [] Poor []
Did you have contact with Town staff? [ ]
How would you rate the manner in which you were treated by the Town staff?
Excellent [ ]  Good[ JAverage[ ] Fair [] Poor []
How would you rate the overall response to your request?

Excellent (]  Good [] Average [] Fair (] Poor []
COMMENTS:
Thank you for your response!
We can better assess our service to you through feedback from you.
Your Name:
Address:
Phone: (day) (evening)

Please return completed form to: Town of Lovettsville e Project Manager e
PO Box 209 e 6 E Pennsylvania Avenue, Lovettsville, VA 20180
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RFQ 2024-01 ATTACHMENT 1
FIRM DATA SHEET

Funding: __ (S=State F=Federal)

Project No.:

Division:

EOI Due Date:

The prime consultant is responsible for submitting the information requested below on all
firms on the project team, both prime and all subconsultants. All firms are to be reported on
one combined sheet unless the number of firms requires the use of an additional sheet.
Failure to submit all of the required data may result in the Expression of Interest not being

considered.

Firm’s Name, Address and DBE and/or SWAM
Certification Number

Firm’s DBE
or SWaM
Status *

Firm’s
Age

Firm’s Annual
Gross Receipts

* YD = DBE Firm Certified by DMBE N = DBE or SWaM Firm Not Certified by DMBE

NA = Firm Not Claiming DBE or SWaM Status

YS = SWaM Firm Certified by DMBE. Indicate whether small, woman-owned, or small business.

DMBE is the Virginia Department of Small Business and Supplier Diversity
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RFQ 2024-01 ATTACHMENT 2

CERTIFICATION REGARDING DEBARMENT
PRIMARY COVERED TRANSACTIONS
(To be completed by a Prime Consultant)

Project:

1) The prospective primary participant certifies to the best of its knowledge and belief,
that it and its principals:

a) Are not presently debarred, suspended, proposed for debarment, declared ineligible,
or voluntarily excluded from covered transactions by any Federal department or agency.

b) Have not within a three-year period preceding this proposal been convicted of or had
a civil judgment rendered against them for commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing a public (Federal, State or
local) transaction or contract under a public transaction; and have not been convicted of any
violations of Federal or State antitrust statutes or commission of embezzlement, theft,
forgery, bribery, falsification, or destruction of records, making false statements, or receiving
stolen property;

C) Are not presently indicted for or otherwise criminally or civilly charged by a
governmental entity (Federal, State or local) with commission of any of the offenses
enumerated in paragraph 1) b) of this certification; and

d) Have not within a three-year period preceding this application/proposal had one or
more public transactions (Federal, State or local) terminated for cause or default.

2) Where the prospective primary participant is unable to certify to any of the statements
in this certification, such prospective participant shall attach an explanation to this proposal.

The undersigned makes the foregoing statements to be filed with the proposal submitted on
behalf of the offeror for contracts to be let by the Commonwealth Transportation Board.

Signature Date Title

Name of Firm
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RFQ 2024-01 ATTACHMENT 3

CERTIFICATION REGARDING DEBARMENT
LOWER TIER COVERED TRANSACTIONS
(To be completed by a Sub-consultant)

Project:

1) The prospective lower tier participant certifies, by submission of this proposal, that neither
it nor its principals is presently debarred, suspended, proposed for debarment, declared
ineligible, or voluntarily excluded from participation in this transaction by any Federal
department or agency.

2) Where the prospective lower tier participant is unable to certify to any of the
statements in this certification, such prospective participant shall attach an explanation to
this proposal.

The undersigned makes the foregoing statements to be filed with the proposal submitted on
behalf of the offeror for contracts to be let by the Commonwealth Transportation Board.

Signature Date Title

Name of Firm
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RFQ 2024-01 ATTACHMENT 4

DISADVANTAGED BUSINESS ENTERPRISES GOOD FAITH EFFORT
(Federally Funded Project with DBE Goal: Twelve Percent (12%))

The Town of Lovettsville (“Department”) will be accepting what consultants submit in their
Expressions of Interest regarding good faith efforts. If a firm that has submitted good faith
effort documentation makes the short list, the procuring Division Administrator (cannot be
delegated unless he/she will be out of the office for more than five (5) work days) along with
a representative of the EO Division will determine if the good faith effort is acceptable.

When there is a contract goal, a consultant must make good faith efforts to meet it. The
consultant can do so either through obtaining enough DBE participation to meet the goal or
documenting the good faith efforts it made to do so. These means of meeting contract goal
requirements are fully equivalent. 49 CFR Part 26 (the Rule) explicitly provides that the
Department must not disregard showings of good faith efforts, and it gives consultants the
right to have the Department reconsider a decision that their good faith efforts were
insufficient. The Department is prohibited from denying a contract to a consultant simply
because it did not obtain enough DBE participation to meet the goal. The Department must
seriously consider consultants’ documentation of good faith efforts. To make certain that
consultants’ showings are taken seriously, the Rule requires the Department to offer
administrative reconsideration to consultants whose good faith efforts showings are initially
rejected.

The Rule also ensures flexibility for consultants by requiring that any contract goal be waived
entirely for a prime consultant that demonstrates that it made good faith efforts but was still
unable to meet the goal.

When the Department sets a contract goal, the basic obligation of consultants is to make
good faith efforts to meet it. They can demonstrate these efforts in either of two ways, which
are equally valid. First, they can meet the goal, by documenting that they have obtained
commitments for enough DBE patrticipation to meet the goal. Second, even though they
have not met the goal, they can document that they have made good faith efforts to do so.
A refusal by the Department to accept valid showings of good faith is not acceptable under
the Rule.

The Rule makes clear that the Department is not to use a “conclusive presumption”
approach, in which the apparent successful consultant is summarily found to have failed to
make good faith efforts simply because another consultant was able to meet the goal.
However, the performance of other consultants in meeting the contract can be a relevant
factor in a good faith effort determination, in more than one way. For example, when the
apparent successful consultant fails to meet the contract goal, but others meet it, you may
reasonably raise the question of whether, with additional reasonable efforts, the apparent
successful consultant could have met the goal. However, it does not, by itself, prove that
the apparent successful consultant did not make a good faith effort to get DBE participation.
On the other hand, if the apparent successful consultant fails to meet the goal, but meets or
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exceeds the average DBE patrticipation obtained by other consultants, the Department may
view this, in conjunction with other factors, as evidence of the apparent successful
consultant having made good faith efforts.

The fact that some additional costs may be involved in finding and using DBEs is not in itself
sufficient reason for a consultant’s failure to meet a DBE contract goal, as long as such costs
are reasonable.

If the Department determines that the apparent successful consultant has failed to meet the
requirements of a good faith effort, the Department must, before awarding the contract,
provide the consultant an opportunity for administrative reconsideration. The Department
intends that the process be informal and timely. The Department will ensure that the process
is completed within a brief period (e.g., five to ten (5-10) days) to minimize any potential
delay in procurements. The consultant will have an opportunity to meet with the
reconsideration official, but a formal hearing is not required. As part of this reconsideration,
the consultant must have the opportunity to provide written documentation or argument
concerning the issue of whether it met the goal or made adequate good faith efforts to do
so. The Department’s decision on reconsideration will be made by an official who did not
take part in the original determination that the consultant failed to meet the goal or make
adequate good faith efforts to do so. The consultant must have the opportunity to meet in
person with the reconsideration official to discuss the issues of whether it met the goal or
made adequate good faith efforts to do so. The Department will send the consultant a
written decision on reconsideration, explaining the basis for finding that the consultant did
or did not meet the goal or make adequate good faith efforts to do so. The Department’s
reconsideration personnel consist of the Commissioner's DBE Review Panel.

It is up to the Department to make a fair and reasonable judgement whether a consultant
that did not meet the goal made adequate good faith efforts. It is important for the
Department to consider the quality, quantity, and intensity of the different kinds of efforts that
the consultant has made. The efforts employed by the consultant should be those that one
could reasonably expect a consultant to take if the consultant were actively and aggressively
trying to obtain DBE patrticipation sufficient to meet the DBE contract goal. Mere pro forma
efforts are not good faith efforts to meet the DBE contract requirements. The Department’s
determination concerning the sufficiency of the firm’s good faith efforts is a judgement call:
meeting quantitative formulas is not required.

If DBE is prime, they will be allowed to count toward goals the work they commit to
performing with their own forces, as well as the work that they commit to be performed by
DBE subcontractors. DBE consultants on prime contracts will be expected to make the
same outreach efforts as other consultants.

When a DBE patrticipates in a contract, the Department will count only the value of the work
actually performed by the DBE toward DBE goals. When a DBE subcontracts part of the
work of its contract to another firm, the value of the subcontracted work may be counted
toward DBE goals only if the DBE’s subcontractor is itself a DBE. Work that a DBE
subcontracts to a non-DBE firm does not count toward DBE goals. Count expenditures to
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a DBE contractor toward DBE goals only if the DBE is performing a commercially useful
function on that contract. If a DBE does not perform or exercise responsibility for at least
thirty percent (30%) of the total cost of its contract with its own work force, or the DBE
subcontracts a greater portion of the work of a contract than would be expected on the basis
of normal industry practice for the type of work involved, you must presume that it is not
performing a commercially useful function. If a DBE firm loses certification, its work no
longer counts toward the DBE goal.

All consultants will be required to submit the following information to the Department with
the EOI:

. The names and addresses of DBE firms that will participate in the contract;

. A description of the work that each DBE will perform;

. The percentage amount of the participation of each DBE firm participating;

. Written documentation of the prime consultant's commitment to use a DBE
subcontractor whose participation it submits to meet a contract goal;

. Written confirmation from the DBE that it is participating in the contract as provided
in the prime contractor's commitment; and

. If the contract goal is not met, evidence of good faith efforts.

The Department has prepared a list based on Federal Regulations of some of the kinds of
efforts that consultants may make in obtaining DBE participation. It is not intended to be a
mandatory checklist. The Department does not require that a consultant do any one, or
particular combination, of the things on the list, nor is the list intended to be exclusive or
exhaustive; it merely offers examples. Other factors or types of efforts may be relevant in
appropriate cases. In determining whether a consultant has made good faith efforts, it will
usually be important for the Department to look not only at the different kinds of efforts that
the Consultant has made, but also of the timeliness, quantity, and intensity of these efforts.

The Department offers the following examples of efforts that may be considered:

A. Soliciting through all reasonable and available means (e.g., attendance at project
showings, advertising and/or written notices) the interest of all certified DBEs who have the
capability to perform the work of the contract. The consultant must solicit this interest within
sufficient time to allow the DBEs to participate effectively. The consultant must determine
with certainty if the DBEs are interested by taking appropriate steps to follow up initial
solicitations.

B. Selecting portions of the work to be performed by DBES in order to increase the likelihood
that the DBE goals will be achieved. This includes, where appropriate, breaking out contract
work items into economically feasible units to facilitate DBE participation, even when the
prime consultant might otherwise prefer to perform these work items with its own forces.

C. Providing interested DBEs with adequate information about the plans, specifications, and
requirements of the contract.
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D. (1) Negotiating in good faith with interested DBEs. It is the consultant’s responsibility to
make a portion of the work available to DBE subcontractors and suppliers and to select
those portions of the work or material needs consistent with the available DBE
subcontractors and suppliers, so as to facilitate DBE participation. Evidence of such
negotiation includes the names, addresses, and telephone numbers of DBEs that were
considered; a description of the information provided regarding the plans and specifications
for the work selected for subcontracting; and evidence as to why additional agreements
could not be reached for DBESs to perform the work.

D. (2) A consultant using good business judgment would consider a number of factors in
negotiating with subcontractors, including DBE subcontractors, and would take a firm'’s
costs, qualifications and capabilities as well as contract goals into consideration. However,
the fact that there may be some additional costs involved in finding and using DBEs is not
in itself sufficient reason for a consultant’s failure to meet the contract DBE goal, as long as
such costs are reasonable. Also, the ability or desire of a prime consultant to perform the
work of a contract with its own organization does not relieve the consultant of the
responsibility to make good faith efforts. Prime consultants are not, however, required to
accept higher quotes from DBEs if the price difference is excessive or unreasonable.

E. Not rejecting DBEs as being unqualified without sound reasons based on a thorough
investigation of their capabilities. The contractor’s standing within its industry, membership
in specific groups, organizations, or associations and political or social affiliations {for
example union vs. non-union employee status) are not legitimate causes for the rejection or
non-solicitation of bids in the contractor’s efforts to meet the project goal.

F. Making efforts to assist interested DBESs in obtaining bonding, lines of credit, or insurance
as required by the recipient or contractor.

G. Making efforts to assist interested DBEs in obtaining necessary equipment, supplies,
materials, or related assistance or services.

H. Effectively using the services of available minority community organizations; minority
contractors’ groups; local, state, and Federal minority business assistance offices; and other
organizations as allowed on a case-by-case basis to provide assistance in the recruitment
and placement of DBEs.
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RFQ 2024-01 ATTACHMENT 5

Certification Regarding Ethics in Public Contracting

In submitting this bid or proposal, and signing below, Bidder/Offeror certifies the following
in connection with a bid, proposal, or contract:

Check one:

o

o

1. | have not given any payment, loan, subscription, advance, deposit of
money, services or anything of more than nominal or minimal value to any
public employee or official have official responsibility for a procurement
transaction.

2. | have given a payment, loan, subscription, advance, deposit of money,
services or anything of more than nominal or minimal value to a public
employee or official have official responsibility for a procurement
transaction, but | received consideration in substantially equal or greater
value in exchange.

If 2 is selected, please complete the following:
Recipient:

Date of Gift:

Description of the gift and its value:

Description of the consideration received in exchange and its value:

Printed Name of Bidder/Offeror Representative:

Signature/Date: /

Company Name:

Company Address:
City/State/Zip:
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RFQ 2024-01- Attachment 6

Mandatory Federal-Aid Professional Services
MOA Provisions

GENERAL TERMS AND CONDITIONS

1. COMPLIANCE WITH LAWS  AND
REGULATIONS: The Consultant shall keep fully
informed of all federal, state, and local laws,
ordinances, and regulations, and all orders and
decrees of bodies or tribunals having any jurisdiction
or authority, which in any manner affect those
engaged or employed on this Agreement, or which in
any way affect the conduct of the services provided
by the Consultant. It shall at all times observe and
comply with, and shall cause its agents,
subcontractors and employees to observe and comply
with, all such laws, ordinances, regulations, orders,
and decrees; and shall protect and indemnify the
County of Loudoun, Virginia (County) and its
employees and appointees against any claim or
liability arising from or based on the violation of any
such law, ordinance, regulation, order, or decree,
whether by itself or its agents, subcontractors or
employees. If any discrepancy or inconsistency is
discovered between this Agreement and any such
law, ordinance, regulation, order, or decree, the
Consultant shall immediately report the same to the
Department in writing.

2. VIRGINIA PROHIBITED EMPLOYMENT
DISCRIMINATION: The Consultant, its agents,
employees, assigns or successors, and any person,
firm, or agency of whatever nature with whom it may
contract or make an agreement, shall comply with the
provisions of the Section 2.2-4311 of the Code of
Virginia (1950), as amended. During the performance
of this Agreement, the Consultant agrees as follows:

a. The Consultant will not discriminate against
any employee or applicant for employment
because of race, religion, color, sex, national
origin, age, disability, or other basis
prohibited by state law relating to
discrimination in employment, except where
there is a bona fide occupational qualification
reasonably necessary to the normal
operation of the Consultant. The Consultant
agrees to post in conspicuous places,
available to employees and applicants for
employment, notices setting forth the
provisions of this nondiscrimination clause.

b. The Consultant, in all solicitations or
advertisements for employees placed by or
on behalf of the Consultant, will state that the
Consultant is an equal opportunity employer.

c. Notices, advertisements and solicitations
placed in accordance with federal law, rule
or regulation shall be deemed sufficient for
the purpose of meeting the requirements of
this section.

The Consultant will include the provisions of the
foregoing paragraphs “a’, “b” and “c¢” in every
subcontract or purchase order of over ten thousand
dollars, so that such provisions will be binding upon
each subcontractor or vendor.

3.  NON-DISCRIMINATION  PROVISION: The
Consultant agrees to abide by the provisions of Title
VI and Title VIl of the Civil Rights Act of 1964 (42
USC 2000e), which prohibits discrimination against
any employee or applicant for employment, or any
applicant or recipient of services, on the basis of race,
religion, color, sex or national origin; and further
agrees to abide by Executive Order No. 11246
entited “Equal Employment Opportunity,” as
amended by Executive Order No. 11375 and as
supplemented in the Department of Labor
Regulations (41 CFR Part 60), which prohibit
discrimination on the basis of age. Section 49 CFR
21 is incorporated by reference in all contracts and
subcontracts funded in whole or in part with federal
funds. The Consultant shall comply with the
Americans with Disabilities Act (ADA), and with the
provisions of the Virginians with Disabilities Act,
Sections 51.5-40 through 51.5-46 of the Code of
Virginia (1950), as amended, the terms of which are
incorporated herein by reference.

In the event of the Consultant’s
noncompliance with the nondiscrimination provisions
of this Agreement, the County shall impose such
contract sanctions as it or the Federal Highway
Administration may determine to be appropriate,
including but not limited to:

a. withholding of payments to the Consultant
under this Agreement until the Consultant
complies; and/or




b. cancellation, termination or suspension of this
Agreement, in whole or in part.
4. TITLE VI OF THE CIVIL RIGHTS ACT OF 1964:
During the performance of this Agreement, the
Consultant, for itself, its assignees and successors in
interest (herein referred to as “the Consultant”),
agrees as follows:

a. Compliance with Regulations: The
Consultant will comply with the Regulations
of the U.S. Department of Transportation
relative to nondiscrimination in
Federally-assisted programs of the U.S.
Department of Transportation (Title 49),
Code of Federal Regulations, Part 21,
(hereinafter referred to as the Regulations),
which are herein incorporated by reference
and made a part of this Agreement.

b. Nondiscrimination:  The Consultant, with
regard to the services provided by it after
award and prior to completion of this
Agreement, will not discriminate on the
grounds of race, religion, color, sex, national
origin, age or handicap in the selection and
retention of subconsultants, including
procurements of materials and leases of
equipment. The Consultant will not
participate either directly or indirectly in the
discrimination prohibited by Section 21.5 of
the Regulations, including employment
practices when the services cover a program
set forth in Appendix B of the Regulations.

c. Solicitations for Subconsultants: In all
solicitations, either by competitive bidding or
negotiation made by the Consultant for work
to be performed under a subcontract,
including procurements of materials or
equipment, each potential subcontractor or
supplier shall be notified by the Consultant of
the Consultant's obligations under this
Agreement.

d. Information and Reports: The Consultant will
provide all information and reports required
by the Regulations, or orders and
instructions issued pursuant thereto, and will
permit access to its books, records,
accounts, other sources of information, and
its facilities as may be determined by the
Department or the Federal Highway
Administration to be pertinent to ascertain
compliance with such Regulations, orders
and instructions. Where any information
required of the Consultant is in the exclusive
possession of another who fails or refuses to
furnish this information, the Consultant shall
so certify to the Department, or the Federal
Highway Administration as appropriate, and
shall set forth what efforts it has made to
obtain the information. Consultants and
subconsultants with 15 or more employees
will submit an updated Title VI Evaluation

Report (EEO-D2) annually as long as the
consultant or subconsultant is performing in
accordance with this Agreement.

e. Sanctions for Noncompliance: In the event
of the Consultant’'s noncompliance with the
nondiscrimination provisions  of  this
Agreement, the Department shall impose
such contract sanctions as it or the Federal
Highway Administration may determine to be
appropriate, including but not limited to:

1) withholding of payments to the
Consultant under this
Agreement until the Consultant
complies, and/or

2) cancellation, termination or
suspension of this Agreement,
in whole or in part.

f.  Incorporation of Provisions: The Consultant
will include the provisions of paragraphs “a”
through “f” in every subcontract of $10,000
or more, including procurements of materials
and leases of equipment, unless exempt by
the Regulations, order or instructions issued
pursuant thereto. The Consultant will take
such action with respect to any
subcontractor or procurement as the County
or the Federal Highway Administration may
direct as a means of enforcing such
provisions including sanctions for
noncompliance: Provided, however, in the
event the Consultant becomes involved in, or
is threatened with, litigation with a
subcontractor or supplier as a result of such
direction, the Consultant may request the
County to enter into such litigation to
protect the interests of the County and, in
addition, the Consultant may request VDOT
and the United States to enter into such
litigation to protect the interests of the
Commonwealth and United States.

5. CERTIFICATION  REGARDING  NON-
SEGREGATED FACILITIES: By the execution of this
Agreement, the Consultant certifies that it does not
maintain or provide for its employees any segregated
facilities at any of its establishments, and that it does
not permit its employees to perform their services at
any location, under its control, where segregated
facilities are maintained. It certifies further that it will
not maintain or provide for its employees any
segregated facilities at any of its establishments, and
that it will not permit its employees to perform their
services at any location under its control, where
segregated facilities are maintained. The Consultant
further certifies that no employee will be denied
access to adequate facilities on the basis of sex or
disability. As used in this certification, the term
“segregated facilities” means any waiting rooms, work
areas, restrooms and washrooms, restaurants and
other eating areas, time clocks, locker rooms and



other storage or dressing areas, parking lots, drinking
fountains, recreation or entertainment areas,
transportation, and housing facilities provided for
employees which are segregated by explicit directive
or are in fact segregated on the basis of race, creed,
color, national origin, age or handicap, because of
habit, local custom or otherwise. It agrees that,
except where it has obtained identical certification
from proposed subcontractors and material suppliers
for specific time periods, it will obtain identical
certification from proposed subcontractors or material
suppliers prior to the award of subcontracts or the
consummation of material supply agreements
exceeding ten thousand dollars, and that it will retain
such certifications in its files.

6. DISADVANTAGED BUSINESS
ENTERPRISES/SMALL, WOMAN AND MINORITY
BUSINESS: The Consultant, its agents, employees,
assigns, or successors, and any person, firm or
agency of whatever nature with whom it may contract
or make an agreement, shall comply with the
provisions of 49 CFR Part 26, as amended, which is
hereby made part of this Agreement by reference.
The Consultant shall take all necessary and
reasonable steps in accordance with 49 CFR Part 26,
as amended, to ensure that DBE firms have the
maximum opportunity to compete for and perform
contracts and subcontracts under this Agreement.
Subpart E of 49 CFR 26, Section 26.13 requires each
contract signed with a contractor (and each
subcontract the prime contractor signs with a
subcontractor) must include the following assurance:

The contractor, sub recipient or subcontractor shall
not discriminate on the basis of race, color, national
origin, or sex in the performance of this contract. The
contractor shall carry out applicable requirements of
49 CFR part 26 in the award and administration of
DOT-assisted contracts. Failure by the contractor to
carry out these requirements is a material breach of
this contract, which may result in the termination of
this contract or such other remedy as the recipient
deems appropriate.

If a DBE goal has been established for this project,
further, the Consultant agrees to provide the County
with the dollar amount contracted and name of each
subcontractor which identifies itself as a DBE.
Include the following wording on contract with DBE
Goals: The DBE goal for this Contract is _12%.

7. VDOT is also required to capture DBE and
SWaM payment information on all professional
services contracts. Therefore, the prime consultant
will be required to complete the DBE and SWaM
Payment Compliance Report, C-63 form on a
quarterly basis.

In the event of the Consultant’'s noncompliance with
the DBE/SWaM participation for the services
indicated in Expression of Interest in response to the

RFP, Attachment D, Scope of Work and Fee
Proposal of this Agreement, the County shall impose
such contract sanctions as it or the Federal Highway
Administration may determine to be appropriate,
including but not limited to:

a. Withholding of payments to the
Consultant under this Agreement until the
Consultant complies, and/or

b. Cancellation, termination or
suspension of this Agreement, in whole or in
part.

8. TDD/TTY EQUIPMENT FOR THE DEAF: When
seeking public participation through the maintenance
of a toll free hot line number and/or publishing project-
related materials, the Consultant agrees to ensure
that all citizens have equally effective communication.
The Consultant agrees to provide or identify a
telecommunications device for the deaf/teletypewriter
(TDD/TTY) or acceptable means of telephone access
for individuals with impaired speech or hearing. The
Consultant will provide notice of a TDD/TTY number
whenever a standard telephone number is provided.

9. IMMIGRATION REFORM AND CONTROL ACT
OF 1986: By signing this Agreement, the Consultant
certifies that it does not and will not during the
performance of this Agreement violate the provisions
of the Federal Immigration Reform and Control Act of
1986, which prohibits employment of illegal aliens.

10. OCCUPATIONAL SAFETY AND HEALTH
STANDARDS: The Consultant shall not require any
individual employed in the performance of this
Agreement to work in surroundings or under working
conditions which are unsanitary, hazardous, or
dangerous to health or safety as determined under
the Occupational Safety and Health Standards
promulgated by the United States Secretary of Labor.
This provision shall be made a condition of any
subcontract entered into pursuant to this Agreement.

In addition, the Consultant shall abide by the Virginia
Occupational Safety and Health Standards adopted
under Section 40.1-22 of the Code of Virginia (1950),
as amended, and will fulfill the duties imposed under
Section 40.1-51.1 of the Code of Virginia. Any
violation of the aforementioned requirements or duties
which is brought to the attention of the Consultant by
any person shall be immediately abated.

11. CERTIFICATION REGARDING DEBARMENT:
By the execution of this Agreement, the Consultant
certifies to the best of its knowledge and belief, that it
and its principals:



a. Are not presently debarred, suspended,
proposed for debarment, declared ineligible,
or voluntarily excluded from covered
transactions by any Federal department or
agency;

b. Have not within a three-year period
preceding this proposal been convicted of or
had a civil judgment rendered against them
for commission of fraud or a criminal offense
in connection with obtaining, attempting to
obtain, or performing a public (federal, state
or local) transaction or contract under a
public transaction; and have not been
convicted of any violations of federal or State
antitrust  statutes or commission  of
embezzlement, theft, forgery, bribery,
falsification, or destruction of records,
making false statements, or receiving stolen

property;

c. Are not presently indicted for or otherwise
criminally or civilly charged by a
governmental entity (federal, state or local)
with commission of any of the offenses
enumerated in paragraph (b) of this
certification; and

d. Have not within a three-year period
preceding this application/proposal had one
or more public transactions (Federal, State
or local) terminated for cause or default.

12. CORRECTION OF ERRORS: The Consultant
shall check for accuracy any reports, and the design,
drafting and details of final plans prior to submission.
The Consultant will be required, without additional
compensation, to correct any errors, including but not
limited to omissions, discrepancies and ambiguities,
in any services performed in fulfilment of the
obligations of this Agreement, and shall also
reimburse the County for any costs incurred.
Acceptance of the plans or reports by the County
shall not relieve the Consultant of the responsibility of
subsequent correction of errors.

13. PAYMENT TO SUBCONTRACTORS: In
accordance with Article 4 of the Virginia Public
Procurement Act (Sections 2.2-4342 through 2.2-
4356 of the Code of Virginia (1950), as amended), the
Consultant shall make payment to all subcontractors
within seven (7) days after receipt of payment from
the County, or shall notify the County and
subcontractor in writing of the intention to withhold all
or a part of the amount due along with the reason for
nonpayment.

In the event payment is not made as noted, the
Consultant shall pay interest at the rate of one
percent per month to the subcontractor, unless

otherwise provided in this Agreement, on all amounts
that remain unpaid after seven (7) days except for the
amounts withheld according to this Agreement.

The County does not require retainage to be withheld
by the Consultant on any subcontracts. If the
Consultant elects to withhold retainage on
subcontracts, prompt payment of the retainage shall
be made to the subcontractors within the later of 60
days after the final billing is received by the
Consultant from the subcontractor or the satisfactory
acceptance of the services by the Department. The
County will notify the Consultant and the
subcontractor in writing when the services have been
satisfactorily accepted. If the retainage is not promptly
paid, the Consultant shall notify the Department and
the subcontractor in writing as to the reasons for not
making payment.

These same requirements shall be included in each
subcontractor agreement and shall be applicable to
each lower-tier subcontractor.

14. COMPLIANCE WITH LOBBYING
ESTRICTIONS: By signing this Agreement, the
Consultant certifies that:

a. Since promulgation of the federal
requirements implementing Section 319 of
PL 101-121, no federal appropriated funds
have been paid and none will be paid, by or
on behalf of the Consultant, to any person
for influencing or attempting to influence an
officer or employee of any federal agency, a
Member of Congress, an officer or employee
of Congress, or an employee of a Member of
Congress in connection with the awarding of
a federal contract, the making of any Federal
grant, the making of any federal loan, the
entering into of any cooperative agreement,
and the extension, continuation, renewal,
amendment, or modification of any federal
contract, grant, loan, or cooperative
agreement;

b. If any funds other than federal appropriated
funds have been paid or will be paid to any
person for influencing or attempting to
influence an officer or employee of any
federal agency, a Member of Congress, an
officer or employee of Congress, or an
employee of a Member of Congress in
connection with this federal contract, grant,
loan, or cooperative agreement, the
Consultant shall complete and submit
Standard Form-LLL, “Disclosure Form to
Report Lobbying,” in accordance with its
instructions; and

c. The Consultant shall require that the



language of this certification be included in
all subcontracts at all tiers, and that all
subcontractors shall certify and disclose
accordingly.

15. RECORDS: The Consultant and subcontractors
shall retain all books, documents, papers, accounting
records and other evidence supporting the costs
incurred, for three (3) years after payment of the final
estimate or final audit, whichever is later. Such
evidence shall be made available at the Consultant’s
offices at all reasonable times and will be subject to
audit and inspection by the County, VDOT or any
authorized  representatives of the  Federal
Government.

Evidence of costs incurred by a
subcontractor shall be made available at its office at
all reasonable times during the contract period
between the Consultant and the subcontractor and for
three vyears after written acceptance by the
Consultant, for audit and inspection by the County,
VDOT or any authorized representatives of the
Federal Government. It shall be the Consultant's
responsibility to notify the County, in writing, of the
completion of that subcontractor's portion of the
services so that the records of the subcontractor can
be audited within the three-year retention period.
Failure to do so may result in the Consultant’s liability
for any costs not supported by the proper
documentation for the subcontractor's phase of the
services. Final payment for the subcontractor’s phase
of the services will be made after total costs are
determined by the final audit of the subcontractor.

16. DRUG-FREE WORKPLACE: During the
performance of this contract, the Consultant agrees
to:

a. Provide a drug-free workplace for the
consultant’'s employees

b. Post in conspicuous places, available to
employees and applicants for employment, a
statement notifying employees that the
unlawful manufacture, sale, distribution,
dispensation, possession, or use of a
controlled substance or marijuana is
prohibited in the consultant’'s workplace and
specifying the actions that will be taken
against employees for violations of such
prohibition

c. State in all solicitations or advertisements for
employees placed by or on behalf of the
consultant that the consultant maintains a
drug-free workplace

d. Include the provisions of the foregoing
clauses in every subcontract or purchase
order of over $10,000, so that the provisions
will be binding upon each subcontractor or
vendor.

For the purpose of this section, “drug-free workplace”
means a site for the performance of work done in
connection with a specific contract awarded to a
consultant, the employees of whom are prohibited
from engaging in the unlawful manufacture, sale,
distribution, dispensation, possession or use of any
controlled substance or marijuana during the
performance of the contract.
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Mandatory Federal-Aid Professional Services
RFP Provisions

It is the policy of the Virginia Department of
Transportation and the County of Loudoun,
Virginia (County) that Disadvantaged Business
Enterprises (DBE) as defined in 49 CFR Part 26
shall have the maximum opportunity to
participate in the performance of federally
funded consultant contracts. A list of Virginia
Department of Minority Business Enterprise
certified DBE firms is maintained on their web
site (http://www.dmbe.virginia.gov/) under the
DBE Directory of Certified Vendors.
Consultants are encouraged to take all
necessary and reasonable steps to ensure that
DBE firms have the maximum opportunity to
compete for and perform services on the
contract, including participation in any
subsequent supplemental contracts. If the
consultant intends to subcontract a portion of
the services on the project, the consultant is
encouraged to seek out and consider DBE firms
as potential subconsultants. The consultant is
encouraged to contact DBE firms to solicit their
interest, capability and qualifications. Any
agreement between a consultant and a DBE
firm whereby the DBE firm promises not to
provide services to other consultants is
prohibited. [Include the following wording on
federally funded projects without a stated
DBE goal: The Department believes that these
services support _12__ % DBE participation.]

FOR PROJECTS WITH DBE GOALS SET,
PARAGRAPHS 2 THROUGH 5 APPLY:

2.

Include the following wording and two
bullets on state or federally funded projects
with a DBE or SWaM goal. In the following
sentence and these two bullets, remove
references to SWaM on federally funded
projects and DBE on a state funded project.
If portions of the services are to be
subcontracted to a DBE or SWaM, the following
needs to be submitted with your EOI and both
must reference the project number(s) for the
services:

Written  documentation of the  prime’s
commitment to the DBE or SWaM firm to
subcontract a portion of the services, a

description of the services to be performed and
the percent of participation.

Written confirmation from the DBE or SWaM firm
that it is participating, including a description of
the services to be performed and the percent of
participation.

49 CFR Part 26 requires VDOT to collect certain
data about firms attempting to participate in
VDOT contracts. This data must be provided on
the enclosed Firm Data Sheet.

VDOT is also required to capture DBE and
SWaM payment information on all professional
services contracts. The successful prime
consultant will be required to complete C- 63
form for both state and federally funded projects
on quarterly basis.

Any DBE or SWaM firm must become certified
(with the Virginia Department of Minority
Business Enterprise) prior to your response
being submitted. If DBE or SWaM firm is the
prime consultant, the firm will receive full credit
for planned involvement of their own forces, as
well as the work that they commit to be
performed by DBE or SWaM subconsultants.
DBE or SWaM prime consultants are
encouraged to make the same outreach efforts
as other consultants. DBE or SWaM credit will
be awarded only for work actually being
performed by them. When a DBE or SWaM
prime consultant subcontracts work to another
firm, the work counts toward DBE or SWaM
goals only if the other firm is itself a DBE or
SWaM. A DBE or SWaM prime consultant must
perform or exercise responsibility for at least
30% of the total cost of its contract with its own
force.

FOR PROJECTS WITH NO DBE GOAL
PARAGRAPH 6 APPLIES

DBE or SWaM certification entitles consultants
to participate in VDOT's DBE and SWaM
programs. However, this certification does not
guarantee that the firm will obtain VDOT work



http://www.dmbe.virginia.gov/

nor does it attest to the firm’s abilities to perform
any particular work.

Prior to the time of submittal of the EOI, all
business entities, except for sole
proprietorships, are required to register with the
Virginia  State  Corporation ~ Commission
Information about business registration can be
found at
https://www.scc.virginia.gov/default.aspx..
Foreign Professional corporations and Foreign
Professional Limited Liability Companies (i.e.,
organized or existing under the laws of a state or
jurisdiction other than Virginia) must possess a
Commonwealth of Virginia Certificate of
Authority from the  State  Corporation
Commission to render professional services.
Any business entity other than a professional
corporation,  professional  limited liability
company or sole proprietorships that do not
employ other individuals for which licensing is
required must be registered in the
Commonwealth of Virginia with the Department
of Professional & Occupational Regulation
http://www.dpor.virginia.gov/, Virginia Board for
Architects, Professional Engineers, Land
Surveyors and Landscape Architects (Board).
Board regulations require that all branch offices
of professional corporations and business
entities located in Virginia, which offer or render
any professional services relating to the
professions regulated by the Board shall be
registered as separate branch office with the
Board. All offices, including branches, which
offer or render any professional service, must
have at least one full-time resident professional
in responsible charge who is licensed in the
profession offered or rendered at that office. All
firms involved that are to provide professional
services must meet these criteria prior to
submitting an Expression of Interest to the
County Individual engineers shall meet the
requirements of Chapter 4, Title 54.1 of the
Code of Virginia.

The County assures compliance with Title VI of
the Civil Rights Act of 1964, as amended. The
consultant and all subconsultants selected for
this project will be required to submit a Title VI
Evaluation Report (EEO-D2) within 10 work days
of notification of selection when requested by the
Department.  This requirement applies to all

10.

11.

12.

13.

consulting firms when the contract amount equals
or exceeds $10,000.

The County will not consider for award any cost
proposals submitted by any consultants and will
not consent to subcontracting any portions of the
contract to any subconsultants in violation of the
provisions of the Federal Immigration Reform
and Control Act of 1986, which prohibits
employment of illegal aliens.

All firms submitting EOI (prime consultants, joint
ventures and subconsultants) must have internal
control systems in place that meet federal
requirements for accounting. These systems
must comply with requirements of 48CFR31,
“Federal Acquisition Regulations, Contract Cost
Principles and Procedures,” and 23CFR172,
“Administration of Negotiated Contracts.” All
firms selected for a project (prime consultants,
joint ventures and subconsultants) must submit
their FAR audit data to the County within ten
work days of being notified of their selection.
Should any firm on the consultant team fail to
submit the required audit data within the ten
work days, negotiations may be terminated by
the County and the next most qualified team
invited to submit a proposal.

The County assures compliance with Title VI of
the Civil Rights Act of 1964, as amended. The
consultant and all subconsultants selected for
this project will be required to submit a Title VI
Evaluation Report (EEO-D2) within ten work days
of notification of selection when requested by
VDOT. This requirement applies to all consulting
firms when the contract amount equals or
exceeds $10,000.

The County does not discriminate against an
offeror because of race, religion, color, sex,
national origin, age, disability, or any other basis
prohibited by state law relating to discrimination
in employment.

All firms shall complete and include the following
completed forms:

Certification Regarding Debarment — Primary
Covered Transactions (Prime Consultant)
Certification Regarding Debarment - Lower Tier
Covered Transactions (Sub-Consultant)


https://www.scc.virginia.gov/default.aspx
http://www.dpor.virginia.gov/

CERTIFICATION REGARDING DEBARMENT
PRIMARY COVERED TRANSACTIONS
(To be completed by a Prime Consultant)

Project:

1. The prospective primary participant certifies to the best of its
knowledge and belief, that it and its principals:

a. Are not presently debarred, suspended, proposed for debarment,

C.

declared ineligible, or voluntarily excluded from covered
transactions by any Federal department or agency.

Have not within a three-year period preceding this proposal been
convicted of or had a civil judgement rendered against them for
commission of fraud or a criminal offense in connection with
obtaining, attempting to obtain, or performing a public (Federal,
State or local) transaction or contract under a public transaction;
and have not been convicted of any violations of Federal or State
antitrust statutes or commission of embezzlement, theft, forgery,
bribery, falsification, or destruction of records, making false
statements, or receiving stolen property;

Are not presently indicted for or otherwise criminally or civilly
charged by a governmental entity (Federal, State or local) with
commission of any of the offenses enumerated in paragraph 1) b)
of this certification; and

Have not within a three-year period preceding this
application/proposal had one or more public transactions
(Federal, State or local) terminated for cause or default.

2. Where the prospective primary participant is unable to certify to any
of the statements in this certification, such prospective participant
shall attach an explanation to this proposal.

The undersigned makes the foregoing statements to be filed with the
proposal submitted on behalf of the offeror for contracts to be let by the
Commonwealth Transportation Board.

Signature Title

Date

Name of Firm



CERTIFICATION REGARDING DEBARMENT
LOWER TIER COVERED TRANSACTIONS
(To be completed by a Sub-consultant)

Project:

1. The prospective lower tier participant certifies, by submission of this
proposal, that neither it nor its principals is presently debarred,
suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from participation in this transaction by any
Federal department or agency.

2. Where the prospective lower tier participant is unable to certify to any
of the statements in this certification, such prospective participant
shall attach an explanation to this proposal.

The undersigned makes the foregoing statements to be filed with the
proposal submitted on behalf of the offeror for contracts to be let by the
Commonwealth Transportation Board.

Signature Title

Date

Name of Firm



GOOD FAITH EFFORT
(Include with federal-aid project with DBE Goal)

The Department will accept what consultants submit in their EOI regarding good faith efforts. If
a firm that has submitted good faith effort documentation makes the short list, the procuring
Division Administrator (cannot be delegated unless he/she will be out of the office for more than
five work days) along with a representative of the EO Division will determine if the good faith
effort is acceptable.

When there is a contract goal, a consultant must make good faith efforts to meet it. The
consultant can do so either through obtaining enough DBE patrticipation to meet the goal or
documenting the good faith efforts it made to do so. These means of meeting contract goal
requirements are fully equivalent. 49 CFR Part 26 (the Rule) explicitly provides that the
Department must not disregard showings of good faith efforts, and it gives consultants the right
to have the Department reconsider a decision that their good faith efforts were insufficient. The
Department is prohibited from denying a contract to a consultant simply because it did not
obtain enough DBE participation to meet the goal. The Department must seriously consider
consultants’ documentation of good faith efforts. To make certain that consultants’ showings
are taken seriously, the Rule requires the Department to offer administrative reconsideration to
consultants whose good faith efforts showings are initially rejected.

The Rule also ensures flexibility for consultants by requiring that any contract goal be waived
entirely for a prime consultant that demonstrates that it made good faith efforts but was still
unable to meet the goal.

When the Department sets a contract goal, the basic obligation of consultants is to make good
faith efforts to meet it. They can demonstrate these efforts in either of two ways, which are
equally valid. First, they can meet the goal, by documenting that they have obtained
commitments for enough DBE participation to meet the goal. Second, even though they have
not met the goal, they can document that they have made good faith efforts to do so. A refusal
by the Department to accept valid showings of good faith is not acceptable under the Rule.

The Rule makes clear that the Department is not to use a “conclusive presumption” approach, in
which the apparent successful consultant is summarily found to have failed to make good faith
efforts simply because another consultant was able to meet the goal. However, the
performance of other consultants in meeting the contract can be a relevant factor in a good faith
effort determination, in more than one way. For example, when the apparent successful
consultant fails to meet the contract goal, but others meet it, you may reasonably raise the
guestion of whether, with additional reasonable efforts, the apparent successful consultant could
have met the goal. It does not, by itself, prove that the apparent successful consultant did not
make a good faith effort to get DBE patrticipation, however. On the other hand, if the apparent
successful consultant fails to meet the goal, but meets or exceeds the average DBE
participation obtained by other consultants, the Department may view this, in conjunction with
other factors, as evidence of the apparent successful consultant having made good faith efforts.

The fact that some additional costs may be involved in finding and using DBEs is not in itself
sufficient reason for a consultant’s failure to meet a DBE contract goal, as long as such costs
are reasonable.



If the Department determines that the apparent successful consultant has failed to meet the
requirements of a good faith effort, the Department must, before awarding the contract, provide
the consultant an opportunity for administrative reconsideration. The Department intends that
the process be informal and timely. The Department will ensure that the process is completed
within a brief period (e.g., 5-10 days) to minimize any potential delay in procurements. The
consultant will have an opportunity to meet with the reconsideration official, but a formal hearing
is not required. As part of this reconsideration, the consultant must have the opportunity to
provide written documentation or argument concerning the issue of whether it met the goal or
made adequate good faith efforts to do so. The Department’s decision on reconsideration will
be made by an official who did not take part in the original determination that the consultant
failed to meet the goal or make adequate good faith efforts to do so. The consultant must have
the opportunity to meet in person with the reconsideration official to discuss the issues of
whether it met the goal or made adequate good faith efforts to do so. The Department will send
the consultant a written decision on reconsideration, explaining the basis for finding that the
consultant did or did not meet the goal or make adequate good faith efforts to do so. The
Department’s reconsideration personnel consists of the Commissioner's DBE Review Panel.

It is up to the Department to make a fair and reasonable judgment whether a consultant that did
not meet the goal made adequate good faith efforts. It is important for the Department to
consider the quality, quantity, and intensity of the different kinds of efforts that the consultant
has made. The efforts employed by the consultant should be those that one could reasonably
expect a consultant to take if the consultant were actively and aggressively trying to obtain DBE
participation sufficient to meet the DBE contract goal. Mere pro forma efforts are not good faith
efforts to meet the DBE contract requirements. The Department’s determination concerning the
sufficiency of the firm’s good faith efforts is a judgment call: meeting quantitative formulas is not
required.

If DBE is prime, they will be allowed to count toward goals the work they commit to performing
with their own forces, as well as the work that they commit to be performed by DBE
subcontractors. DBE consultants on prime contracts will be expected to make the same
outreach efforts as other consultants.

When a DBE participates in a contract, the Department will count only the value of the work
actually performed by the DBE toward DBE goals. When a DBE subcontracts part of the work
of its contract to another firm, the value of the subcontracted work may be counted toward DBE
goals only if the DBE’s subcontractor is itself a DBE. Work that a DBE subcontracts to a non-
DBE firm does not count toward DBE goals. Count expenditures to a DBE contractor toward
DBE goals only if the DBE is performing a commercially useful function on that contract. If a
DBE does not perform or exercise responsibility for at least 30 percent of the total cost of its
contract with its own work force, or the DBE subcontracts a greater portion of the work of a
contract than would be expected on the basis of normal industry practice for the type of work
involved, you must presume that it is not performing a commercially useful function. If a DBE
firm loses certification, its work no longer counts toward the DBE goal.

All consultants will be required to submit the following information to the Department with the

EOI:

¢ The names and addresses of DBE firms that will participate in the contract;

e A description of the work that each DBE will perform;

o The percentage amount of the participation of each DBE firm patrticipating;

o Written documentation of the prime consultant's commitment to use a DBE subcontractor
whose patrticipation it submits to meet a contract goal;

o Written confirmation from the DBE that it is participating in the contract as provided in the



prime contractor's commitment; and
¢ If the contract goal is not met, evidence of good faith efforts.

The Department has prepared a list based on Federal Regulations of some of the kinds of
efforts that consultants may make in obtaining DBE participation. It is not intended to be a
mandatory checklist. The Department does not require that a consultant do any one, or
particular combination, of the things on the list, nor is the list intended to be exclusive or
exhaustive; it merely offers examples. Other factors or types of efforts may be relevant in
appropriate cases. In determining whether a consultant has made good faith efforts, it will
usually be important for the Department to look not only at the different kinds of efforts that the
Consultant has made, but also of the timeliness, quantity, and intensity of these efforts.

The Department offers the following examples of efforts that may be considered:

A. Soliciting through all reasonable and available means (e.g., attendance at project showings,
advertising and/or written notices) the interest of all certified DBEs who have the capability to
perform the work of the contract. The consultant must solicit this interest within sufficient time to
allow the DBEs to participate effectively. The consultant must determine with certainty if the
DBEs are interested by taking appropriate steps to follow up initial solicitations.

B. Selecting portions of the work to be performed by DBEs in order to increase the likelihood
that the DBE goals will be achieved. This includes, where appropriate, breaking out contract
work items into economically feasible units to facilitate DBE participation, even when the prime
consultant might otherwise prefer to perform these work items with its own forces.

C. Providing interested DBEs with adequate information about the plans, specifications, and
requirements of the contract.

D. (1) Negotiating in good faith with interested DBEs. It is the consultant’s responsibility to
make a portion of the work available to DBE subcontractors and suppliers and to select those
portions of the work or material needs consistent with the available DBE subcontractors and
suppliers, so as to facilitate DBE participation. Evidence of such negotiation includes the
names, addresses, and telephone numbers of DBEs that were considered; a description of the
information provided regarding the plans and specifications for the work selected for
subcontracting; and evidence as to why additional agreements could not be reached for DBEs
to perform the work.

D. (2) A consultant using good business judgment would consider a number of factors in
negotiating with subcontractors, including DBE subcontractors, and would take a firm’s costs,
gualifications and capabilities as well as contract goals into consideration. However, the fact
that there may be some additional costs involved in finding and using DBEs is not in itself
sufficient reason for a consultant’s failure to meet the contract DBE goal, as long as such costs
are reasonable. Also, the ability or desire of a prime consultant to perform the work of a
contract with its own organization does not relieve the consultant of the responsibility to make
good faith efforts. Prime consultants are not, however, required to accept higher quotes from
DBEs if the price difference is excessive or unreasonable.

E. Not rejecting DBEs as being unqualified without sound reasons based on a thorough
investigation of their capabilities. The contractor’s standing within its industry, membership in
specific groups, organizations, or associations and political or social affiliations {for example
union vs. non-union employee status) are not legitimate causes for the rejection or non-
solicitation of bids in the contractor’s efforts to meet the project goal.



F. Making efforts to assist interested DBESs in obtaining bonding, lines of credit, or insurance as
required by the recipient or contractor.

G. Making efforts to assist interested DBEs in obtaining necessary equipment, supplies,
materials, or related assistance or services.

H. Effectively using the services of available minority community organizations; minority
contractors’ groups; local, state, and Federal minority business assistance offices; and other
organizations as allowed on a case-by-case basis to provide assistance in the recruitment and
placement of DBEs.
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USDOT 1050.2A
APPENDIX A

During the performance of this contract, the consultant, for itself, its assignees and successors in interest
(hereinafter referred to as the "contractor") agrees as follows:

(1) Compliance with Regulations: The contractor shall comply with the Regulation relative to
nondiscrimination in federally-assisted programs of the Department of Transportation (hereinafter, "DOT")
Title 49, Code of Federal Regulations, Part 21, as they may be amended from time to time, (hereinafter
referred to as the Regulations), which are herein incorporated by reference and made a part of this
contract.

(2) Nondiscrimination: The contractor, with regard to the work performed by it during the contract, shall
not discriminate on the grounds of race, color, or national origin in the selection and retention of
subcontractors, including procurements of materials and leases of equipment. The contractor shall not
participate either directly or indirectly in the discrimination prohibited by section 21.5 of the Regulations,
including employment practices when the contract covers a program set forth in Appendix B of the
Regulations.

(3) Solicitations for Subcontractors, Including Procurements of Materials and Equipment: In all
solicitations either by competitive bidding or negotiation made by the contractor for work to be performed
under a subcontract, including procurements of materials or leases of equipment, each potential
subcontractor or supplier shall be notified by the contractor of the contractor's obligations under this
contract and the Regulations relative to nondiscrimination on the grounds of race, color, or national origin.

(4) Information and Reports: The contractor shall provide all information and reports required by the
Regulations or directives issued pursuant thereto, and shall permit access to its books, records, accounts,
other sources of information, and its facilities as may be determined by the Virginia Department of
Transportation to be pertinent to ascertain compliance with such Regulations, orders and instructions.
Where any information required of a contractor is in the exclusive possession of another who fails or
refuses to furnish this information the contractor shall so certify to the Virginia Department of
Transportation as appropriate, and shall set forth what efforts it has made to obtain the information.

(5) Sanctions for Noncompliance: In the event of the contractor's noncompliance with the
nondiscrimination provisions of this contract, the Virginia Department of Transportation shall impose such
contract sanctions as it may determine to be appropriate, including, but not limited to:

(a.) withholding of payments to the contractor under the contract until the contractor complies, and/or

(b.) cancellation, termination or suspension of the contract, in whole or in part.

(6) Incorporation of Provisions: The contractor shall include the provisions of paragraphs (1) through
(6) in every subcontract, including procurements of materials and leases of equipment, unless exempt by
the Regulations, or directives issued pursuant thereto.

The contractor shall take such action with respect to any subcontract. or procurement as the Virginia
Department of Transportation may direct as a means of enforcing such provisions including sanctions for
non-compliance: Provided, however, that, in the event a contractor becomes involved in, or is threatened
with, litigation with a subcontractor or supplier as a result of such direction, the contractor may request the
Virginia Department of Transportation to enter into such litigation to protect the interests of the Virginia
Department of Transportation, and, in addition, the contractor may request the United States to enter into
such litigation to protect the interests of the United States.
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USDOT 1050.2A
APPENDIX E

During the performance of this contract, the contractor, for itself, its assignees, and successors in
interest (hereinafter referred to as the "contractor") agrees to comply with the following
nondiscrimination statutes and authorities; including but not limited to:

: liscriminati horities:

Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 252), (prohibits
discrimination on the basis of race, color, national origin); and 49 CFR Part 21.

The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, (42
US.C.§

4601), (prohibits unfair treatment of persons displaced or whose property has been acquired
because of Federal or Federal-aid programs and projects);

Federal-Aid Highway Act of 1973, (23 U.S.C. § 324 et seq.), (prohibits discrimination on the
basis of sex);

Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 et seq.), as amended,
(prohibits discrimination on the basis of disability); and 49 CFR Part 27;

The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et seq.), (prohibits
discrimination on the basis of age);

Airport and Airway Improvement Act of 1982, (49 USC § 471, Section 47123), as amended,
(prohibits discrimination based on race, creed, color, national origin, or sex);

The Civil Rights Restoration Act of 1987, (PL 100-209), (Broadened the scope, coverage and
applicability of Title VI of the Civil Rights Act of 1964, The Age Discrimination Act of 1975
and Section 504 of the Rehabilitation Act of 1973, by expanding the definition of the terms
"programs or activities" to include all of the programs or activities of the Federal-aid
recipients, sub-recipients and contractors, whether such programs or activities are Federally
funded or not);

Titles 11 and 111 of the Americans with Disabilities Act, which prohibit discrimination on the
basis of disability in the operation of public entities, public and private transportation systems,
places of public accommodation, and certain testing entities (42 U.S.C. 8§ 12131-12189) as
implemented by Department of Transportation regulations at 49 C.F.R. parts 37 and 38;
The Federal Aviation Administration's Non-discrimination statute (49 U.S.C. § 47123)
(prohibits discrimination on the basis of race, color, national origin, and sex);

Executive Order 12898, Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations, which ensures discrimination against minority
populations by discouraging programs, policies, and activities with disproportionately high
and adverse human health or environmental effects on minority and low-income populations;
Executive Order 13166, Improving Access to Services for Persons with Limited English
Proficiency,

And resulting agency guidance, national origin discrimination includes discrimination because
of Limited English Proficiency (LEP). To ensure compliance with Title VI, you must take
reasonable steps to ensure that LEP persons have meaningful access to your programs (70 Fed.
Reg. at 74087 to 74100);

Title IX of the Education Amendments of 1972, as amended, which prohibits you from
discriminating because of sex in education programs or activities (20 U.S.C. 1681 et seq).
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REQUIRED CONTRACT PROVISIONS
FEDERAL-AID CONSTRUCTION CONTRACTS

. General

1. Nondiscrimination

Ill.  Non-segregated Facilities

IV.  Davis-Bacon and Related Act Provisions

V. Contract Work Hours and Safety Standards Act
Provisions

VI.  Subletting or Assigning the Contract

VII. Safety: Accident Prevention

VIIl. False Statements Concerning Highway Projects

IX.  Implementation of Clean Air Act and Federal Water
Pollution Control Act

X.  Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion

XI.  Certification Regarding Use of Contract Funds for
Lobbying

XIl.  Use of United States-Flag Vessels:

ATTACHMENTS

A. Employment and Materials Preference for Appalachian
Development Highway System or Appalachian Local Access
Road Contracts (included in Appalachian contracts only)

. GENERAL

1. Form FHWA-1273 must be physically incorporated in each
construction contract funded under title 23, United States
Code, as required in 23 CFR 633.102(b) (excluding
emergency contracts solely intended for debris removal). The
contractor (or subcontractor) must insert this form in each
subcontract and further require its inclusion in all lower tier
subcontracts (excluding purchase orders, rental agreements
and other agreements for supplies or services). 23 CFR
633.102(e).

The applicable requirements of Form FHWA-1273 are
incorporated by reference for work done under any purchase
order, rental agreement or agreement for other services. The
prime contractor shall be responsible for compliance by any
subcontractor, lower-tier subcontractor or service provider. 23
CFR 633.102(e).

Form FHWA-1273 must be included in all Federal-aid design-
build contracts, in all subcontracts and in lower tier
subcontracts (excluding subcontracts for design services,
purchase orders, rental agreements and other agreements for
supplies or services) in accordance with 23 CFR 633.102. The
design-builder shall be responsible for compliance by any
subcontractor, lower-tier subcontractor or service provider.

Contracting agencies may reference Form FHWA-1273 in
solicitation-for-bids or request-for-proposals documents,
however, the Form FHWA-1273 must be physically
incorporated (not referenced) in all contracts, subcontracts and
lower-tier subcontracts (excluding purchase orders, rental
agreements and other agreements for supplies or services
related to a construction contract). 23 CFR 633.102(b).

2. Subject to the applicability criteria noted in the following
sections, these contract provisions shall apply to all work

performed on the contract by the contractor's own organization
and with the assistance of workers under the contractor's
immediate superintendence and to all work performed on the
contract by piecework, station work, or by subcontract. 23
CFR 633.102(d).

3. A breach of any of the stipulations contained in these
Required Contract Provisions may be sufficient grounds for
withholding of progress payments, withholding of final
payment, termination of the contract, suspension / debarment
or any other action determined to be appropriate by the
contracting agency and FHWA.

4. Selection of Labor: During the performance of this contract,
the contractor shall not use convict labor for any purpose
within the limits of a construction project on a Federal-aid
highway unless it is labor performed by convicts who are on
parole, supervised release, or probation. 23 U.S.C. 114(b).
The term Federal-aid highway does not include roadways
functionally classified as local roads or rural minor collectors.
23 U.S.C. 101(a).

1. NONDISCRIMINATION (23 CFR 230.107(a); 23 CFR Part
230, Subpart A, Appendix A; EO 11246)

The provisions of this section related to 23 CFR Part 230,
Subpart A, Appendix A are applicable to all Federal-aid
construction contracts and to all related construction
subcontracts of $10,000 or more. The provisions of 23 CFR
Part 230 are not applicable to material supply, engineering, or
architectural service contracts.

In addition, the contractor and all subcontractors must comply
with the following policies: Executive Order 11246, 41 CFR
Part 60, 29 CFR Parts 1625-1627, 23 U.S.C. 140, Section 504
of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794),
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C.
2000d et seq.), and related regulations including 49 CFR Parts
21, 26, and 27; and 23 CFR Parts 200, 230, and 633.

The contractor and all subcontractors must comply with: the
requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b) and, for all construction contracts exceeding $10,000,
the Standard Federal Equal Employment Opportunity
Construction Contract Specifications in 41 CFR 60-4.3.

Note: The U.S. Department of Labor has exclusive authority to
determine compliance with Executive Order 11246 and the
policies of the Secretary of Labor including 41 CFR Part 60,
and 29 CFR Parts 1625-1627. The contracting agency and
the FHWA have the authority and the responsibility to ensure
compliance with 23 U.S.C. 140, Section 504 of the
Rehabilitation Act of 1973, as amended (29 U.S.C. 794), and
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C.
2000d et seq.), and related regulations including 49 CFR Parts
21, 26, and 27; and 23 CFR Parts 200, 230, and 633.

The following provision is adopted from 23 CFR Part 230,
Subpart A, Appendix A, with appropriate revisions to conform
to the U.S. Department of Labor (US DOL) and FHWA
requirements.



1. Equal Employment Opportunity: Equal Employment
Opportunity (EEO) requirements not to discriminate and to
take affirmative action to assure equal opportunity as set forth
under laws, executive orders, rules, regulations (see 28 CFR
Part 35, 29 CFR Part 1630, 29 CFR Parts 1625-1627, 41 CFR
Part 60 and 49 CFR Part 27) and orders of the Secretary of
Labor as modified by the provisions prescribed herein, and
imposed pursuant to 23 U.S.C. 140, shall constitute the EEO
and specific affirmative action standards for the contractor's
project activities under this contract. The provisions of the
Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et
seq.) set forth under 28 CFR Part 35 and 29 CFR Part 1630
are incorporated by reference in this contract. In the execution
of this contract, the contractor agrees to comply with the
following minimum specific requirement activities of EEO:

a. The contractor will work with the contracting agency and
the Federal Government to ensure that it has made every
good faith effort to provide equal opportunity with respect to all
of its terms and conditions of employment and in their review
of activities under the contract. 23 CFR 230.409 (g)(4) & (5).

b. The contractor will accept as its operating policy the
following statement:

"It is the policy of this Company to assure that applicants
are employed, and that employees are treated during
employment, without regard to their race, religion, sex,
sexual orientation, gender identity, color, national origin, age
or disability. Such action shall include: employment,
upgrading, demotion, or transfer; recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms
of compensation; and selection for training, including
apprenticeship, pre-apprenticeship, and/or on-the-job
training."

2. EEO Officer: The contractor will designate and make
known to the contracting officers an EEO Officer who will have
the responsibility for and must be capable of effectively
administering and promoting an active EEO program and who
must be assigned adequate authority and responsibility to do
SO.

3. Dissemination of Policy: All members of the contractor's
staff who are authorized to hire, supervise, promote, and
discharge employees, or who recommend such action or are
substantially involved in such action, will be made fully
cognizant of and will implement the contractor's EEO policy
and contractual responsibilities to provide EEO in each grade
and classification of employment. To ensure that the above
agreement will be met, the following actions will be taken as a
minimum:

a. Periodic meetings of supervisory and personnel office
employees will be conducted before the start of work and then
not less often than once every six months, at which time the
contractor's EEO policy and its implementation will be
reviewed and explained. The meetings will be conducted by
the EEO Officer or other knowledgeable company official.

b. All new supervisory or personnel office employees will be
given a thorough indoctrination by the EEO Officer, covering
all major aspects of the contractor's EEO obligations within
thirty days following their reporting for duty with the contractor.

c. All personnel who are engaged in direct recruitment for
the project will be instructed by the EEO Officer in the
contractor's procedures for locating and hiring minorities and
women.

d. Notices and posters setting forth the contractor's EEO
policy will be placed in areas readily accessible to employees,
applicants for employment and potential employees.

e. The contractor's EEO policy and the procedures to
implement such policy will be brought to the attention of
employees by means of meetings, employee handbooks, or
other appropriate means.

4. Recruitment: When advertising for employees, the
contractor will include in all advertisements for employees the
notation: "An Equal Opportunity Employer." All such
advertisements will be placed in publications having a large
circulation among minorities and women in the area from
which the project work force would normally be derived.

a. The contractor will, unless precluded by a valid
bargaining agreement, conduct systematic and direct
recruitment through public and private employee referral
sources likely to yield qualified minorities and women. To
meet this requirement, the contractor will identify sources of
potential minority group employees and establish with such
identified sources procedures whereby minority and women
applicants may be referred to the contractor for employment
consideration.

b. In the event the contractor has a valid bargaining
agreement providing for exclusive hiring hall referrals, the
contractor is expected to observe the provisions of that
agreement to the extent that the system meets the contractor's
compliance with EEO contract provisions. Where
implementation of such an agreement has the effect of
discriminating against minorities or women, or obligates the
contractor to do the same, such implementation violates
Federal nondiscrimination provisions.

c. The contractor will encourage its present employees to
refer minorities and women as applicants for employment.
Information and procedures with regard to referring such
applicants will be discussed with employees.

5. Personnel Actions: Wages, working conditions, and
employee benefits shall be established and administered, and
personnel actions of every type, including hiring, upgrading,
promotion, transfer, demotion, layoff, and termination, shall be
taken without regard to race, color, religion, sex, sexual
orientation, gender identity, national origin, age or disability.
The following procedures shall be followed:

a. The contractor will conduct periodic inspections of project
sites to ensure that working conditions and employee facilities
do not indicate discriminatory treatment of project site
personnel.

b. The contractor will periodically evaluate the spread of
wages paid within each classification to determine any
evidence of discriminatory wage practices.

c. The contractor will periodically review selected personnel
actions in depth to determine whether there is evidence of
discrimination. Where evidence is found, the contractor will
promptly take corrective action. If the review indicates that the
discrimination may extend beyond the actions reviewed, such
corrective action shall include all affected persons.

d. The contractor will promptly investigate all complaints of
alleged discrimination made to the contractor in connection
with its obligations under this contract, will attempt to resolve
such complaints, and will take appropriate corrective action



within a reasonable time. If the investigation indicates that the
discrimination may affect persons other than the complainant,
such corrective action shall include such other persons. Upon
completion of each investigation, the contractor will inform
every complainant of all of their avenues of appeal.

6. Training and Promotion:

a. The contractor will assist in locating, qualifying, and
increasing the skills of minorities and women who are
applicants for employment or current employees. Such efforts
should be aimed at developing full journey level status
employees in the type of trade or job classification involved.

b. Consistent with the contractor's work force requirements
and as permissible under Federal and State regulations, the
contractor shall make full use of training programs (i.e.,
apprenticeship and on-the-job training programs for the
geographical area of contract performance). In the event a
special provision for training is provided under this contract,
this subparagraph will be superseded as indicated in the
special provision. The contracting agency may reserve
training positions for persons who receive welfare assistance
in accordance with 23 U.S.C. 140(a).

c. The contractor will advise employees and applicants for
employment of available training programs and entrance
requirements for each.

d. The contractor will periodically review the training and
promotion potential of employees who are minorities and
women and will encourage eligible employees to apply for
such training and promotion.

7. Unions: If the contractor relies in whole or in part upon
unions as a source of employees, the contractor will use good
faith efforts to obtain the cooperation of such unions to
increase opportunities for minorities and women. 23 CFR
230.409. Actions by the contractor, either directly or through a
contractor's association acting as agent, will include the
procedures set forth below:

a. The contractor will use good faith efforts to develop, in
cooperation with the unions, joint training programs aimed
toward qualifying more minorities and women for membership
in the unions and increasing the skills of minorities and women
so that they may qualify for higher paying employment.

b. The contractor will use good faith efforts to incorporate an
EEO clause into each union agreement to the end that such
union will be contractually bound to refer applicants without
regard to their race, color, religion, sex, sexual orientation,
gender identity, national origin, age, or disability.

c. The contractor is to obtain information as to the referral
practices and policies of the labor union except that to the
extent such information is within the exclusive possession of
the labor union and such labor union refuses to furnish such
information to the contractor, the contractor shall so certify to
the contracting agency and shall set forth what efforts have
been made to obtain such information.

d. In the event the union is unable to provide the contractor
with a reasonable flow of referrals within the time limit set forth
in the collective bargaining agreement, the contractor will,
through independent recruitment efforts, fill the employment
vacancies without regard to race, color, religion, sex, sexual
orientation, gender identity, national origin, age, or disability;
making full efforts to obtain qualified and/or qualifiable
minorities and women. The failure of a union to provide

sufficient referrals (even though it is obligated to provide
exclusive referrals under the terms of a collective bargaining
agreement) does not relieve the contractor from the
requirements of this paragraph. In the event the union referral
practice prevents the contractor from meeting the obligations
pursuant to Executive Order 11246, as amended, and these
special provisions, such contractor shall immediately notify the
contracting agency.

8. Reasonable Accommodation for Applicants /
Employees with Disabilities: The contractor must be familiar
with the requirements for and comply with the Americans with
Disabilities Act and all rules and regulations established
thereunder. Employers must provide reasonable
accommodation in all employment activities unless to do so
would cause an undue hardship.

9. Selection of Subcontractors, Procurement of Materials
and Leasing of Equipment: The contractor shall not
discriminate on the grounds of race, color, religion, sex, sexual
orientation, gender identity, national origin, age, or disability in
the selection and retention of subcontractors, including
procurement of materials and leases of equipment. The
contractor shall take all necessary and reasonable steps to
ensure nondiscrimination in the administration of this contract.

a. The contractor shall notify all potential subcontractors,
suppliers, and lessors of their EEO obligations under this
contract.

b. The contractor will use good faith efforts to ensure
subcontractor compliance with their EEO obligations.

10. Assurances Required:

a. The requirements of 49 CFR Part 26 and the State
DOT’s FHWA-approved Disadvantaged Business Enterprise
(DBE) program are incorporated by reference.

b. The contractor, subrecipient or subcontractor shall not
discriminate on the basis of race, color, national origin, or sex
in the performance of this contract. The contractor shall carry
out applicable requirements of 49 CFR part 26 in the award
and administration of DOT-assisted contracts. Failure by the
contractor to carry out these requirements is a material breach
of this contract, which may result in the termination of this
contract or such other remedy as the recipient deems
appropriate, which may include, but is not limited to:

(1) Withholding monthly progress payments;

(2) Assessing sanctions;

(3) Liquidated damages; and/or

(4) Disqualifying the contractor from future bidding as non-
responsible.

c. The Title VI and nondiscrimination provisions of U.S.
DOT Order 1050.2A at Appendixes A and E are incorporated
by reference. 49 CFR Part 21.

11. Records and Reports: The contractor shall keep such
records as necessary to document compliance with the EEO
requirements. Such records shall be retained for a period of
three years following the date of the final payment to the
contractor for all contract work and shall be available at
reasonable times and places for inspection by authorized
representatives of the contracting agency and the FHWA.

a. The records kept by the contractor shall document the
following:



(1) The number and work hours of minority and non-
minority group members and women employed in each work
classification on the project;

(2) The progress and efforts being made in cooperation
with unions, when applicable, to increase employment
opportunities for minorities and women; and

(3) The progress and efforts being made in locating, hiring,
training, qualifying, and upgrading minorities and women.

b. The contractors and subcontractors will submit an annual
report to the contracting agency each July for the duration of
the project indicating the number of minority, women, and non-
minority group employees currently engaged in each work
classification required by the contract work. This information is
to be reported on Form FHWA-1391. The staffing data should
represent the project work force on board in all or any part of
the last payroll period preceding the end of July. If on-the-job
training is being required by special provision, the contractor
will be required to collect and report training data. The
employment data should reflect the work force on board during
all or any part of the last payroll period preceding the end of
July.

Ill. NONSEGREGATED FACILITIES

This provision is applicable to all Federal-aid construction
contracts and to all related construction subcontracts of more
than $10,000. 41 CFR 60-1.5.

As prescribed by 41 CFR 60-1.8, the contractor must ensure
that facilities provided for employees are provided in such a
manner that segregation on the basis of race, color, religion,
sex, sexual orientation, gender identity, or national origin
cannot result. The contractor may neither require such
segregated use by written or oral policies nor tolerate such use
by employee custom. The contractor's obligation extends
further to ensure that its employees are not assigned to
perform their services at any location under the contractor's
control where the facilities are segregated. The term "facilities
includes waiting rooms, work areas, restaurants and other
eating areas, time clocks, restrooms, washrooms, locker
rooms and other storage or dressing areas, parking lots,
drinking fountains, recreation or entertainment areas,
transportation, and housing provided for employees. The
contractor shall provide separate or single-user restrooms and
necessary dressing or sleeping areas to assure privacy
between sexes.

IV. DAVIS-BACON AND RELATED ACT PROVISIONS

This section is applicable to all Federal-aid construction
projects exceeding $2,000 and to all related subcontracts and
lower-tier subcontracts (regardless of subcontract size), in
accordance with 29 CFR 5.5. The requirements apply to all
projects located within the right-of-way of a roadway that is
functionally classified as Federal-aid highway. 23 U.S.C. 113.
This excludes roadways functionally classified as local roads
or rural minor collectors, which are exempt. 23 U.S.C. 101.
Where applicable law requires that projects be treated as a
project on a Federal-aid highway, the provisions of this subpart
will apply regardless of the location of the project. Examples
include: Surface Transportation Block Grant Program projects
funded under 23 U.S.C. 133 [excluding recreational trails
projects], the Nationally Significant Freight and Highway

Projects funded under 23 U.S.C. 117, and National Highway
Freight Program projects funded under 23 U.S.C. 167.

The following provisions are from the U.S. Department of
Labor regulations in 29 CFR 5.5 “Contract provisions and
related matters” with minor revisions to conform to the FHWA-
1273 format and FHWA program requirements.

1. Minimum wages (29 CFR 5.5)

a. All laborers and mechanics employed or working upon
the site of the work, will be paid unconditionally and not less
often than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as are
permitted by regulations issued by the Secretary of Labor
under the Copeland Act (29 CFR part 3)), the full amount of
wages and bona fide fringe benefits (or cash equivalents
thereof) due at time of payment computed at rates not less
than those contained in the wage determination of the
Secretary of Labor which is attached hereto and made a part
hereof, regardless of any contractual relationship which may
be alleged to exist between the contractor and such laborers
and mechanics.

Contributions made or costs reasonably anticipated for bona
fide fringe benefits under section 1(b)(2) of the Davis-Bacon
Act on behalf of laborers or mechanics are considered wages
paid to such laborers or mechanics, subject to the provisions
of paragraph 1.d. of this section; also, regular contributions
made or costs incurred for more than a weekly period (but not
less often than quarterly) under plans, funds, or programs
which cover the particular weekly period, are deemed to be
constructively made or incurred during such weekly period.
Such laborers and mechanics shall be paid the appropriate
wage rate and fringe benefits on the wage determination for
the classification of work actually performed, without regard to
skill, except as provided in 29 CFR 5.5(a)(4). Laborers or
mechanics performing work in more than one classification
may be compensated at the rate specified for each
classification for the time actually worked therein: Provided,
That the employer's payroll records accurately set forth the
time spent in each classification in which work is performed.
The wage determination (including any additional classification
and wage rates conformed under paragraph 1.b. of this
section) and the Davis-Bacon poster (WH-1321) shall be
posted at all times by the contractor and its subcontractors at
the site of the work in a prominent and accessible place where
it can be easily seen by the workers.

b.(1) The contracting officer shall require that any class of
laborers or mechanics, including helpers, which is not listed in
the wage determination and which is to be employed under the
contract shall be classified in conformance with the wage
determination. The contracting officer shall approve an
additional classification and wage rate and fringe benefits
therefore only when the following criteria have been met:

(i) The work to be performed by the classification
requested is not performed by a classification in the wage
determination; and

(i) The classification is utilized in the area by the
construction industry; and
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(iii) The proposed wage rate, including any bona fide
fringe benefits, bears a reasonable relationship to the
wage rates contained in the wage determination.

(2) If the contractor and the laborers and mechanics to be
employed in the classification (if known), or their
representatives, and the contracting officer agree on the
classification and wage rate (including the amount
designated for fringe benefits where appropriate), a report of
the action taken shall be sent by the contracting officer to the
Administrator of the Wage and Hour Division, U.S.
Department of Labor, Washington, DC 20210. The
Administrator, or an authorized representative, will approve,
modify, or disapprove every additional classification action
within 30 days of receipt and so advise the contracting
officer or will notify the contracting officer within the 30-day
period that additional time is necessary.

(3) In the event the contractor, the laborers or mechanics
to be employed in the classification or their representatives,
and the contracting officer do not agree on the proposed
classification and wage rate (including the amount
designated for fringe benefits, where appropriate), the
contracting officer shall refer the questions, including the
views of all interested parties and the recommendation of the
contracting officer, to the Administrator for determination.
The Administrator, or an authorized representative, will issue
a determination within 30 days of receipt and so advise the
contracting officer or will notify the contracting officer within
the 30-day period that additional time is necessary.

(4) The wage rate (including fringe benefits where
appropriate) determined pursuant to paragraphs 1.b.(2) or
1.b.(3) of this section, shall be paid to all workers performing
work in the classification under this contract from the first
day on which work is performed in the classification.

c. Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechanics includes a fringe
benefit which is not expressed as an hourly rate, the contractor
shall either pay the benefit as stated in the wage determination
or shall pay another bona fide fringe benefit or an hourly cash
equivalent thereof.

d. If the contractor does not make payments to a trustee or
other third person, the contractor may consider as part of the
wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits
under a plan or program, Provided, That the Secretary of
Labor has found, upon the written request of the contractor,
that the applicable standards of the Davis-Bacon Act have
been met. The Secretary of Labor may require the contractor
to set aside in a separate account assets for the meeting of
obligations under the plan or program.

2. Withholding (29 CFR 5.5)

The contracting agency shall upon its own action or upon
written request of an authorized representative of the
Department of Labor, withhold or cause to be withheld from
the contractor under this contract, or any other Federal
contract with the same prime contractor, or any other federally-
assisted contract subject to Davis-Bacon prevailing wage
requirements, which is held by the same prime contractor, so
much of the accrued payments or advances as may be
considered necessary to pay laborers and mechanics,

including apprentices, trainees, and helpers, employed by the
contractor or any subcontractor the full amount of wages
required by the contract. In the event of failure to pay any
laborer or mechanic, including any apprentice, trainee, or
helper, employed or working on the site of the work, all or part
of the wages required by the contract, the contracting agency
may, after written notice to the contractor, take such action as
may be necessary to cause the suspension of any further
payment, advance, or guarantee of funds until such violations
have ceased.

3. Payrolls and basic records (29 CFR 5.5)

a. Payrolls and basic records relating thereto shall be
maintained by the contractor during the course of the work and
preserved for a period of three years thereafter for all laborers
and mechanics working at the site of the work. Such records
shall contain the name, address, and social security number of
each such worker, his or her correct classification, hourly rates
of wages paid (including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents
thereof of the types described in section 1(b)(2)(B) of the
Davis-Bacon Act), daily and weekly number of hours worked,
deductions made and actual wages paid. Whenever the
Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that
the wages of any laborer or mechanic include the amount of
any costs reasonably anticipated in providing benefits under a
plan or program described in section 1(b)(2)(B) of the Davis-
Bacon Act, the contractor shall maintain records which show
that the commitment to provide such benefits is enforceable,
that the plan or program is financially responsible, and that the
plan or program has been communicated in writing to the
laborers or mechanics affected, and records which show the
costs anticipated or the actual cost incurred in providing such
benefits. Contractors employing apprentices or trainees under
approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of
trainee programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribed in the
applicable programs.

b.(1) The contractor shall submit weekly for each week in
which any contract work is performed a copy of all payrolls to
the contracting agency. The payrolls submitted shall set out
accurately and completely all of the information required to be
maintained under 29 CFR 5.5(a)(3)(i), except that full social
security numbers and home addresses shall not be included
on weekly transmittals. Instead the payrolls shall only need to
include an individually identifying number for each employee
(e.g., the last four digits of the employee's social security
number). The required weekly payroll information may be
submitted in any form desired. Optional Form WH-347 is
available for this purpose from the Wage and Hour Division
Web site. The prime contractor is responsible for the
submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full social
security number and current address of each covered worker,
and shall provide them upon request to the contracting agency
for transmission to the State DOT, the FHWA or the Wage and
Hour Division of the Department of Labor for purposes of an
investigation or audit of compliance with prevailing wage
requirements. It is not a violation of this section for a prime
contractor to require a subcontractor to provide addresses and
social security numbers to the prime contractor for its own
records, without weekly submission to the contracting agency.

(2) Each payroll submitted shall be accompanied by a
“Statement of Compliance,” signed by the contractor or



subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shall
certify the following:

(i) That the payroll for the payroll period contains the
information required to be provided under 29 CFR
5.5(a)(3)(ii), the appropriate information is being
maintained under 29 CFR 5.5(a)(3)(i), and that such
information is correct and complete;

(i) That each laborer or mechanic (including each
helper, apprentice, and trainee) employed on the contract
during the payroll period has been paid the full weekly
wages earned, without rebate, either directly or indirectly,
and that no deductions have been made either directly or
indirectly from the full wages earned, other than
permissible deductions as set forth in 29 CFR part 3;

(iii) That each laborer or mechanic has been paid not
less than the applicable wage rates and fringe benefits or
cash equivalents for the classification of work performed,
as specified in the applicable wage determination
incorporated into the contract.

(3) The weekly submission of a properly executed
certification set forth on the reverse side of Optional Form
WH-347 shall satisfy the requirement for submission of the
“Statement of Compliance” required by paragraph 3.b.(2) of
this section.

(4) The falsification of any of the above certifications may
subject the contractor or subcontractor to civil or criminal
prosecution under 18 U.S.C. 1001 and 31 U.S.C. 231.

c. The contractor or subcontractor shall make the records
required under paragraph 3.a. of this section available for
inspection, copying, or transcription by authorized
representatives of the contracting agency, the State DOT, the
FHWA, or the Department of Labor, and shall permit such
representatives to interview employees during working hours
on the job. If the contractor or subcontractor fails to submit the
required records or to make them available, the FHWA may,
after written notice to the contractor, the contracting agency or
the State DOT, take such action as may be necessary to
cause the suspension of any further payment, advance, or
guarantee of funds. Furthermore, failure to submit the required
records upon request or to make such records available may
be grounds for debarment action pursuant to 29 CFR 5.12.

4. Apprentices and trainees (29 CFR 5.5)
a. Apprentices (programs of the USDOL).

Apprentices will be permitted to work at less than the
predetermined rate for the work they performed when they are
employed pursuant to and individually registered in a bona fide
apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration, Office of
Apprenticeship Training, Employer and Labor Services, or with
a State Apprenticeship Agency recognized by the Office, or if a
person is employed in his or her first 90 days of probationary
employment as an apprentice in such an apprenticeship
program, who is not individually registered in the program, but
who has been certified by the Office of Apprenticeship
Training, Employer and Labor Services or a State

Apprenticeship Agency (where appropriate) to be eligible for
probationary employment as an apprentice.

The allowable ratio of apprentices to journeymen on the job
site in any craft classification shall not be greater than the ratio
permitted to the contractor as to the entire work force under
the registered program. Any worker listed on a payroll at an
apprentice wage rate, who is not registered or otherwise
employed as stated above, shall be paid not less than the
applicable wage rate on the wage determination for the
classification of work actually performed. In addition, any
apprentice performing work on the job site in excess of the
ratio permitted under the registered program shall be paid not
less than the applicable wage rate on the wage determination
for the work actually performed. Where a contractor is
performing construction on a project in a locality other than
that in which its program is registered, the ratios and wage
rates (expressed in percentages of the journeyman's hourly
rate) specified in the contractor's or subcontractor's registered
program shall be observed.

Every apprentice must be paid at not less than the rate
specified in the registered program for the apprentice's level of
progress, expressed as a percentage of the journeymen hourly
rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance with
the provisions of the apprenticeship program. If the
apprenticeship program does not specify fringe benefits,
apprentices must be paid the full amount of fringe benefits
listed on the wage determination for the applicable
classification. If the Administrator determines that a different
practice prevails for the applicable apprentice classification,
fringes shall be paid in accordance with that determination.

In the event the Office of Apprenticeship Training, Employer
and Labor Services, or a State Apprenticeship Agency
recognized by the Office, withdraws approval of an
apprenticeship program, the contractor will no longer be
permitted to utilize apprentices at less than the applicable
predetermined rate for the work performed until an acceptable
program is approved.

b. Trainees (programs of the USDOL).

Except as provided in 29 CFR 5.16, trainees will not be
permitted to work at less than the predetermined rate for the
work performed unless they are employed pursuant to and
individually registered in a program which has received prior
approval, evidenced by formal certification by the U.S.
Department of Labor, Employment and Training
Administration.

The ratio of trainees to journeymen on the job site shall not be
greater than permitted under the plan approved by the
Employment and Training Administration.

Every trainee must be paid at not less than the rate specified
in the approved program for the trainee's level of progress,
expressed as a percentage of the journeyman hourly rate
specified in the applicable wage determination. Trainees shall
be paid fringe benefits in accordance with the provisions of the
trainee program. If the trainee program does not mention
fringe benefits, trainees shall be paid the full amount of fringe
benefits listed on the wage determination unless the
Administrator of the Wage and Hour Division determines that
there is an apprenticeship program associated with the



corresponding journeyman wage rate on the wage
determination which provides for less than full fringe benefits
for apprentices. Any employee listed on the payroll at a trainee
rate who is not registered and participating in a training plan
approved by the Employment and Training Administration shall
be paid not less than the applicable wage rate on the wage
determination for the classification of work actually performed.
In addition, any trainee performing work on the job site in
excess of the ratio permitted under the registered program
shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed.

In the event the Employment and Training Administration
withdraws approval of a training program, the contractor will no
longer be permitted to utilize trainees at less than the
applicable predetermined rate for the work performed until an
acceptable program is approved.

c. Equal employment opportunity. The utilization of
apprentices, trainees and journeymen under this part shall be
in conformity with the equal employment opportunity
requirements of Executive Order 11246, as amended, and 29
CFR part 30.

d. Apprentices and Trainees (programs of the U.S. DOT).

Apprentices and trainees working under apprenticeship and
skill training programs which have been certified by the
Secretary of Transportation as promoting EEO in connection
with Federal-aid highway construction programs are not
subject to the requirements of paragraph 4 of this Section IV.
23 CFR 230.111(e)(2). The straight time hourly wage rates for
apprentices and trainees under such programs will be
established by the particular programs. The ratio of
apprentices and trainees to journeymen shall not be greater
than permitted by the terms of the particular program.

5. Compliance with Copeland Act requirements. The
contractor shall comply with the requirements of 29 CFR part
3, which are incorporated by reference in this contract as
provided in 29 CFR 5.5.

6. Subcontracts. The contractor or subcontractor shall insert
Form FHWA-1273 in any subcontracts and also require the
subcontractors to include Form FHWA-1273 in any lower tier
subcontracts. The prime contractor shall be responsible for the
compliance by any subcontractor or lower tier subcontractor
with all the contract clauses in 29 CFR 5.5.

7. Contract termination: debarment. A breach of the
contract clauses in 29 CFR 5.5 may be grounds for termination
of the contract, and for debarment as a contractor and a
subcontractor as provided in 29 CFR 5.12.

8. Compliance with Davis-Bacon and Related Act
requirements. All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5
are herein incorporated by reference in this contract as
provided in 29 CFR 5.5.

9. Disputes concerning labor standards. As provided in 29
CFR 5.5, disputes arising out of the labor standards provisions
of this contract shall not be subject to the general disputes
clause of this contract. Such disputes shall be resolved in
accordance with the procedures of the Department of Labor

set forth in 29 CFR parts 5, 6, and 7. Disputes within the
meaning of this clause include disputes between the contractor
(or any of its subcontractors) and the contracting agency, the
U.S. Department of Labor, or the employees or their
representatives.

10. Certification of eligibility (29 CFR 5.5)

a. By entering into this contract, the contractor certifies that
neither it (nor he or she) nor any person or firm who has an
interest in the contractor's firm is a person or firm ineligible to
be awarded Government contracts by virtue of section 3(a) of
the Davis-Bacon Act or 29 CFR 5.12(a)(1).

b. No part of this contract shall be subcontracted to any person
or firm ineligible for award of a Government contract by virtue
of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

c. The penalty for making false statements is prescribed in the
U.S. Criminal Code, 18 U.S.C. 1001.

V. CONTRACT WORK HOURS AND SAFETY STANDARDS
ACT

Pursuant to 29 CFR 5.5(b), the following clauses apply to any
Federal-aid construction contract in an amount in excess of
$100,000 and subject to the overtime provisions of the
Contract Work Hours and Safety Standards Act. These
clauses shall be inserted in addition to the clauses required by
29 CFR 5.5(a) or 29 CFR 4.6. As used in this paragraph, the
terms laborers and mechanics include watchmen and guards.

1. Overtime requirements. No contractor or subcontractor
contracting for any part of the contract work which may require
or involve the employment of laborers or mechanics shall
require or permit any such laborer or mechanic in any
workweek in which he or she is employed on such work to
work in excess of forty hours in such workweek unless such
laborer or mechanic receives compensation at a rate not less
than one and one-half times the basic rate of pay for all hours
worked in excess of forty hours in such workweek. 29 CFR
5.5.

2. Violation; liability for unpaid wages; liquidated
damages. In the event of any violation of the clause set forth
in paragraph 1 of this section, the contractor and any
subcontractor responsible therefor shall be liable for the
unpaid wages. In addition, such contractor and subcontractor
shall be liable to the United States (in the case of work done
under contract for the District of Columbia or a territory, to such
District or to such territory), for liquidated damages. Such
liquidated damages shall be computed with respect to each
individual laborer or mechanic, including watchmen and
guards, employed in violation of the clause set forth in
paragraph 1 of this section, in the sum currently provided in 29
CFR 5.5(b)(2)* for each calendar day on which such individual
was required or permitted to work in excess of the standard
workweek of forty hours without payment of the overtime
wages required by the clause set forth in paragraph 1 of this
section. 29 CFR 5.5.

* $27 as of January 23, 2019 (See 84 FR 213-01, 218) as may
be adjusted annually by the Department of Labor; pursuant to
the Federal Civil Penalties Inflation Adjustment Act of 1990).



3. Withholding for unpaid wages and liquidated damages.
The FHWA or the contacting agency shall upon its own action
or upon written request of an authorized representative of the
Department of Labor withhold or cause to be withheld, from
any moneys payable on account of work performed by the
contractor or subcontractor under any such contract or any
other Federal contract with the same prime contractor, or any
other federally-assisted contract subject to the Contract Work
Hours and Safety Standards Act, which is held by the same
prime contractor, such sums as may be determined to be
necessary to satisfy any liabilities of such contractor or
subcontractor for unpaid wages and liquidated damages as
provided in the clause set forth in paragraph 2 of this section.
29 CFR 5.5.

4. Subcontracts. The contractor or subcontractor shall insert
in any subcontracts the clauses set forth in paragraphs 1
through 4 of this section and also a clause requiring the
subcontractors to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for
compliance by any subcontractor or lower tier subcontractor
with the clauses set forth in paragraphs 1 through 4 of this
section. 29 CFR 5.5.

VI. SUBLETTING OR ASSIGNING THE CONTRACT

This provision is applicable to all Federal-aid construction
contracts on the National Highway System pursuant to 23 CFR
635.116.

1. The contractor shall perform with its own organization
contract work amounting to not less than 30 percent (or a
greater percentage if specified elsewhere in the contract) of
the total original contract price, excluding any specialty items
designated by the contracting agency. Specialty items may be
performed by subcontract and the amount of any such
specialty items performed may be deducted from the total
original contract price before computing the amount of work
required to be performed by the contractor's own organization
(23 CFR 635.116).

a. The term “perform work with its own organization” in
paragraph 1 of Section VI refers to workers employed or
leased by the prime contractor, and equipment owned or
rented by the prime contractor, with or without operators.
Such term does not include employees or equipment of a
subcontractor or lower tier subcontractor, agents of the prime
contractor, or any other assignees. The term may include
payments for the costs of hiring leased employees from an
employee leasing firm meeting all relevant Federal and State
regulatory requirements. Leased employees may only be
included in this term if the prime contractor meets all of the
following conditions: (based on longstanding interpretation)

(1) the prime contractor maintains control over the
supervision of the day-to-day activities of the leased
employees;

(2) the prime contractor remains responsible for the quality

of the work of the leased employees;

(3) the prime contractor retains all power to accept or
exclude individual employees from work on the project; and

(4) the prime contractor remains ultimately responsible for

the payment of predetermined minimum wages, the
submission of payrolls, statements of compliance and all
other Federal regulatory requirements.

b. "Specialty Items" shall be construed to be limited to work
that requires highly specialized knowledge, abilities, or

equipment not ordinarily available in the type of contracting
organizations qualified and expected to bid or propose on the
contract as a whole and in general are to be limited to minor
components of the overall contract. 23 CFR 635.102.

2. Pursuant to 23 CFR 635.116(a), the contract amount upon
which the requirements set forth in paragraph (1) of Section VI
is computed includes the cost of material and manufactured
products which are to be purchased or produced by the
contractor under the contract provisions.

3. Pursuant to 23 CFR 635.116(c), the contractor shall furnish
(a) a competent superintendent or supervisor who is employed
by the firm, has full authority to direct performance of the work
in accordance with the contract requirements, and is in charge
of all construction operations (regardless of who performs the
work) and (b) such other of its own organizational resources
(supervision, management, and engineering services) as the
contracting officer determines is necessary to assure the
performance of the contract.

4. No portion of the contract shall be sublet, assigned or
otherwise disposed of except with the written consent of the
contracting officer, or authorized representative, and such
consent when given shall not be construed to relieve the
contractor of any responsibility for the fulfillment of the
contract. Written consent will be given only after the
contracting agency has assured that each subcontract is
evidenced in writing and that it contains all pertinent provisions
and requirements of the prime contract. (based on long-
standing interpretation of 23 CFR 635.116).

5. The 30-percent self-performance requirement of paragraph
(1) is not applicable to design-build contracts; however,
contracting agencies may establish their own self-performance
requirements. 23 CFR 635.116(d).

VIl. SAFETY: ACCIDENT PREVENTION

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts.

1. In the performance of this contract the contractor shall
comply with all applicable Federal, State, and local laws
governing safety, health, and sanitation (23 CFR Part 635).
The contractor shall provide all safeguards, safety devices and
protective equipment and take any other needed actions as it
determines, or as the contracting officer may determine, to be
reasonably necessary to protect the life and health of
employees on the job and the safety of the public and to
protect property in connection with the performance of the
work covered by the contract. 23 CFR 635.108.

2. ltis a condition of this contract, and shall be made a
condition of each subcontract, which the contractor enters into
pursuant to this contract, that the contractor and any
subcontractor shall not permit any employee, in performance
of the contract, to work in surroundings or under conditions
which are unsanitary, hazardous or dangerous to his/her
health or safety, as determined under construction safety and
health standards (29 CFR Part 1926) promulgated by the
Secretary of Labor, in accordance with Section 107 of the
Contract Work Hours and Safety Standards Act (40 U.S.C.
3704). 29 CFR 1926.10.

3. Pursuant to 29 CFR 1926.3, it is a condition of this contract
that the Secretary of Labor or authorized representative
thereof, shall have right of entry to any site of contract
performance to inspect or investigate the matter of compliance



with the construction safety and health standards and to carry
out the duties of the Secretary under Section 107 of the
Contract Work Hours and Safety Standards Act (40 U.S.C.
3704).

VIIl. FALSE STATEMENTS CONCERNING HIGHWAY
PROJECTS

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts.

In order to assure high quality and durable construction in
conformity with approved plans and specifications and a high
degree of reliability on statements and representations made
by engineers, contractors, suppliers, and workers on Federal-
aid highway projects, it is essential that all persons concerned
with the project perform their functions as carefully, thoroughly,
and honestly as possible. Willful falsification, distortion, or
misrepresentation with respect to any facts related to the
project is a violation of Federal law. To prevent any
misunderstanding regarding the seriousness of these and
similar acts, Form FHWA-1022 shall be posted on each
Federal-aid highway project (23 CFR Part 635) in one or more
places where it is readily available to all persons concerned
with the project:

18 U.S.C. 1020 reads as follows:

"Whoever, being an officer, agent, or employee of the United
States, or of any State or Territory, or whoever, whether a
person, association, firm, or corporation, knowingly makes any
false statement, false representation, or false report as to the
character, quality, quantity, or cost of the material used or to
be used, or the quantity or quality of the work performed or to
be performed, or the cost thereof in connection with the
submission of plans, maps, specifications, contracts, or costs
of construction on any highway or related project submitted for
approval to the Secretary of Transportation; or

Whoever knowingly makes any false statement, false
representation, false report or false claim with respect to the
character, quality, quantity, or cost of any work performed or to
be performed, or materials furnished or to be furnished, in
connection with the construction of any highway or related
project approved by the Secretary of Transportation; or

Whoever knowingly makes any false statement or false
representation as to material fact in any statement, certificate,
or report submitted pursuant to provisions of the Federal-aid
Roads Act approved July 11, 1916, (39 Stat. 355), as
amended and supplemented;

Shall be fined under this title or imprisoned not more than 5
years or both."

IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL
WATER POLLUTION CONTROL ACT (42 U.S.C. 7606; 2
CFR 200.88; EO 11738)

This provision is applicable to all Federal-aid construction
contracts in excess of $150,000 and to all related
subcontracts. 48 CFR 2.101; 2 CFR 200.326.

By submission of this bid/proposal or the execution of this
contract or subcontract, as appropriate, the bidder, proposer,
Federal-aid construction contractor, subcontractor, supplier, or
vendor agrees to comply with all applicable standards, orders

or regulations issued pursuant to the Clean Air Act (42 U.S.C.
7401-7671q) and the Federal Water Pollution Control Act, as
amended (33 U.S.C. 1251-1387). Violations must be reported
to the Federal Highway Administration and the Regional Office
of the Environmental Protection Agency. 2 CFR Part 200,
Appendix II.

The contractor agrees to include or cause to be included the
requirements of this Section in every subcontract, and further
agrees to take such action as the contracting agency may
direct as a means of enforcing such requirements. 2 CFR
200.326.

X. CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOLUNTARY
EXCLUSION

This provision is applicable to all Federal-aid construction
contracts, design-build contracts, subcontracts, lower-tier
subcontracts, purchase orders, lease agreements, consultant
contracts or any other covered transaction requiring FHWA
approval or that is estimated to cost $25,000 or more — as
defined in 2 CFR Parts 180 and 1200. 2 CFR 180.220 and
1200.220.

1. Instructions for Certification — First Tier Participants:

a. By signing and submitting this proposal, the prospective
first tier participant is providing the certification set out below.

b. The inability of a person to provide the certification set out
below will not necessarily result in denial of participation in this
covered transaction. The prospective first tier participant shall
submit an explanation of why it cannot provide the certification
set out below. The certification or explanation will be
considered in connection with the department or agency's
determination whether to enter into this transaction. However,
failure of the prospective first tier participant to furnish a
certification or an explanation shall disqualify such a person
from participation in this transaction. 2 CFR 180.320.

c. The certification in this clause is a material representation
of fact upon which reliance was placed when the contracting
agency determined to enter into this transaction. If it is later
determined that the prospective participant knowingly rendered
an erroneous certification, in addition to other remedies
available to the Federal Government, the contracting agency
may terminate this transaction for cause of default. 2 CFR
180.325.

d. The prospective first tier participant shall provide
immediate written notice to the contracting agency to whom
this proposal is submitted if any time the prospective first tier
participant learns that its certification was erroneous when
submitted or has become erroneous by reason of changed
circumstances. 2 CFR 180.345 and 180.350.

e. The terms "covered transaction," "debarred,"
"suspended," "ineligible," "participant," "person," "principal,"
and "voluntarily excluded," as used in this clause, are defined
in 2 CFR Parts 180, Subpart |, 180.900-180.1020, and 1200.
“First Tier Covered Transactions” refers to any covered
transaction between a recipient or subrecipient of Federal
funds and a participant (such as the prime or general contract).
“Lower Tier Covered Transactions” refers to any covered
transaction under a First Tier Covered Transaction (such as
subcontracts). “First Tier Participant” refers to the participant



who has entered into a covered transaction with a recipient or
subrecipient of Federal funds (such as the prime or general
contractor). “Lower Tier Participant” refers any participant who
has entered into a covered transaction with a First Tier
Participant or other Lower Tier Participants (such as
subcontractors and suppliers).

f. The prospective first tier participant agrees by submitting
this proposal that, should the proposed covered transaction be
entered into, it shall not knowingly enter into any lower tier
covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded from
participation in this covered transaction, unless authorized by
the department or agency entering into this transaction. 2
CFR 180.330.

g. The prospective first tier participant further agrees by
submitting this proposal that it will include the clause titled
"Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier Covered Transactions,"
provided by the department or contracting agency, entering
into this covered transaction, without modification, in all lower
tier covered transactions and in all solicitations for lower tier
covered transactions exceeding the $25,000 threshold. 2 CFR
180.220 and 180.300.

h. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows that the certification is erroneous. 2 CFR 180.300;
180.320, and 180.325. A participant is responsible for
ensuring that its principals are not suspended, debarred, or
otherwise ineligible to participate in covered transactions. 2
CFR 180.335. To verify the eligibility of its principals, as well
as the eligibility of any lower tier prospective participants, each
participant may, but is not required to, check the System for
Award Management website (https://www.sam.gov/). 2 CFR
180.300, 180.320, and 180.325.

i. Nothing contained in the foregoing shall be construed to
require the establishment of a system of records in order to
render in good faith the certification required by this clause.
The knowledge and information of the prospective participant
is not required to exceed that which is normally possessed by
a prudent person in the ordinary course of business dealings.

j- Except for transactions authorized under paragraph (f) of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to
other remedies available to the Federal Government, the
department or agency may terminate this transaction for cause
or default. 2 CFR 180.325.

* ok ok ok ok

2. Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion — First Tier
Participants:

a. The prospective first tier participant certifies to the best of
its knowledge and belief, that it and its principals:

(1) Are not presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from
participating in covered transactions by any Federal
department or agency, 2 CFR 180.335;.
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(2) Have not within a three-year period preceding this
proposal been convicted of or had a civil judgment rendered
against them for commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing
a public (Federal, State, or local) transaction or contract under
a public transaction; violation of Federal or State antitrust
statutes or commission of embezzlement, theft, forgery,
bribery, falsification or destruction of records, making false
statements, or receiving stolen property, 2 CFR 180.800;

(3) Are not presently indicted for or otherwise criminally or
civilly charged by a governmental entity (Federal, State or
local) with commission of any of the offenses enumerated in
paragraph (a)(2) of this certification, 2 CFR 180.700 and
180.800; and

(4) Have not within a three-year period preceding this
application/proposal had one or more public transactions
(Federal, State or local) terminated for cause or default. 2
CFR 180.335(d).

(5) Are not a corporation that has been convicted of a felony
violation under any Federal law within the two-year period
preceding this proposal (USDOT Order 4200.6 implementing
appropriations act requirements); and

(6) Are not a corporation with any unpaid Federal tax liability
that has been assessed, for which all judicial and
administrative remedies have been exhausted, or have lapsed,
and that is not being paid in a timely manner pursuant to an
agreement with the authority responsible for collecting the tax
liability (USDOT Order 4200.6 implementing appropriations act
requirements).

b. Where the prospective participant is unable to certify to
any of the statements in this certification, such prospective
participant should attach an explanation to this proposal. 2
CFR 180.335 and 180.340.

3. Instructions for Certification - Lower Tier Participants:

(Applicable to all subcontracts, purchase orders, and other
lower tier transactions requiring prior FHWA approval or
estimated to cost $25,000 or more - 2 CFR Parts 180 and
1200). 2 CFR 180.220 and 1200.220.

a. By signing and submitting this proposal, the prospective
lower tier participant is providing the certification set out below.

b. The certification in this clause is a material representation
of fact upon which reliance was placed when this transaction
was entered into. If it is later determined that the prospective
lower tier participant knowingly rendered an erroneous
certification, in addition to other remedies available to the
Federal Government, the department, or agency with which
this transaction originated may pursue available remedies,
including suspension and/or debarment.

c. The prospective lower tier participant shall provide
immediate written notice to the person to which this proposal is
submitted if at any time the prospective lower tier participant
learns that its certification was erroneous by reason of
changed circumstances. 2 CFR 180.365.

d. The terms "covered transaction," "debarred,"
"suspended," "ineligible," "participant," "person," "principal,"
and "voluntarily excluded," as used in this clause, are defined
in 2 CFR Parts 180, Subpart |, 180.900 — 180.1020, and 1200.

You may contact the person to which this proposal is


https://www.sam.gov/

submitted for assistance in obtaining a copy of those
regulations. “First Tier Covered Transactions” refers to any
covered transaction between a recipient or subrecipient of
Federal funds and a participant (such as the prime or general
contract). “Lower Tier Covered Transactions” refers to any
covered transaction under a First Tier Covered Transaction
(such as subcontracts). “First Tier Participant” refers to the
participant who has entered into a covered transaction with a
recipient or subrecipient of Federal funds (such as the prime or
general contractor). “Lower Tier Participant” refers any
participant who has entered into a covered transaction with a
First Tier Participant or other Lower Tier Participants (such as
subcontractors and suppliers).

e. The prospective lower tier participant agrees by
submitting this proposal that, should the proposed covered
transaction be entered into, it shall not knowingly enter into
any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily
excluded from participation in this covered transaction, unless
authorized by the department or agency with which this
transaction originated. 2 CFR 1200.220 and 1200.332.

f. The prospective lower tier participant further agrees by
submitting this proposal that it will include this clause titled
"Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier Covered Transaction,"
without modification, in all lower tier covered transactions and
in all solicitations for lower tier covered transactions exceeding
the $25,000 threshold. 2 CFR 180.220 and 1200.220.

g. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows that the certification is erroneous. A participant is
responsible for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in covered
transactions. To verify the eligibility of its principals, as well as
the eligibility of any lower tier prospective participants, each
participant may, but is not required to, check the System for
Award Management website (https://www.sam.gov/), which is
compiled by the General Services Administration. 2 CFR
180.300, 180.320, 180.330, and 180.335.

h. Nothing contained in the foregoing shall be construed to
require establishment of a system of records in order to render
in good faith the certification required by this clause. The
knowledge and information of participant is not required to
exceed that which is normally possessed by a prudent person
in the ordinary course of business dealings.

i. Except for transactions authorized under paragraph e of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to
other remedies available to the Federal Government, the
department or agency with which this transaction originated
may pursue available remedies, including suspension and/or
debarment. 2 CFR 180.325.

* ok ok ok ok

Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion--Lower Tier
Participants:

1. The prospective lower tier participant certifies, by
submission of this proposal, that neither it nor its principals:
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(a) is presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participating in
covered transactions by any Federal department or agency, 2

CFR 180.355;

(b) is a corporation that has been convicted of a felony
violation under any Federal law within the two-year period
preceding this proposal (USDOT Order 4200.6 implementing
appropriations act requirements); and

(c) is a corporation with any unpaid Federal tax liability that
has been assessed, for which all judicial and administrative
remedies have been exhausted, or have lapsed, and that is
not being paid in a timely manner pursuant to an agreement
with the authority responsible for collecting the tax liability.
(USDOT Order 4200.6 implementing appropriations act
requirements)

2. Where the prospective lower tier participant is unable to
certify to any of the statements in this certification, such
prospective participant should attach an explanation to this
proposal.

* ok ok ok ok

XI. CERTIFICATION REGARDING USE OF CONTRACT
FUNDS FOR LOBBYING

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts which exceed
$100,000. 49 CFR Part 20, App. A.

1. The prospective participant certifies, by signing and
submitting this bid or proposal, to the best of his or her
knowledge and belief, that:

a. No Federal appropriated funds have been paid or will be
paid, by or on behalf of the undersigned, to any person for
influencing or attempting to influence an officer or employee of
any Federal agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of
Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any
Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or
modification of any Federal contract, grant, loan, or
cooperative agreement.

b. If any funds other than Federal appropriated funds have
been paid or will be paid to any person for influencing or
attempting to influence an officer or employee of any Federal
agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and
submit Standard Form-LLL, "Disclosure Form to Report
Lobbying," in accordance with its instructions.

2. This certification is a material representation of fact upon
which reliance was placed when this transaction was made or
entered into. Submission of this certification is a prerequisite
for making or entering into this transaction imposed by 31
U.S.C. 1352. Any person who fails to file the required
certification shall be subject to a civil penalty of not less than
$10,000 and not more than $100,000 for each such failure.

3. The prospective participant also agrees by submitting its
bid or proposal that the participant shall require that the
language of this certification be included in all lower tier


https://www.sam.gov/

subcontracts, which exceed $100,000 and that all such
recipients shall certify and disclose accordingly.

XIl. USE OF UNITED STATES-FLAG VESSELS:

This provision is applicable to all Federal-aid construction
contracts, design-build contracts, subcontracts, lower-tier
subcontracts, purchase orders, lease agreements, or any other
covered transaction. 46 CFR Part 381.

This requirement applies to material or equipment that is
acquired for a specific Federal-aid highway project. 46 CFR
381.7. ltis not applicable to goods or materials that come into
inventories independent of an FHWA funded-contract.

When oceanic shipments (or shipments across the Great
Lakes) are necessary for materials or equipment acquired for a
specific Federal-aid construction project, the bidder, proposer,
contractor, subcontractor, or vendor agrees:

1. To utilize privately owned United States-flag commercial
vessels to ship at least 50 percent of the gross tonnage
(computed separately for dry bulk carriers, dry cargo liners,
and tankers) involved, whenever shipping any equipment,
material, or commodities pursuant to this contract, to the
extent such vessels are available at fair and reasonable rates
for United States-flag commercial vessels. 46 CFR 381.7.

2. To furnish within 20 days following the date of loading for
shipments originating within the United States or within 30
working days following the date of loading for shipments
originating outside the United States, a legible copy of a rated,
‘on-board’ commercial ocean bill-of-lading in English for each
shipment of cargo described in paragraph (b)(1) of this section
to both the Contracting Officer (through the prime contractor in
the case of subcontractor bills-of-lading) and to the Office of
Cargo and Commercial Sealift (MAR-620), Maritime
Administration, Washington, DC 20590. (MARAD requires
copies of the ocean carrier's (master) bills of lading, certified
onboard, dated, with rates and charges. These bills of lading
may contain business sensitive information and therefore may
be submitted directly to MARAD by the Ocean Transportation
Intermediary on behalf of the contractor). 46 CFR 381.7.
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ATTACHMENT A - EMPLOYMENT AND MATERIALS
PREFERENCE FOR APPALACHIAN DEVELOPMENT
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS
ROAD CONTRACTS (23 CFR 633, Subpart B, Appendix B)
This provision is applicable to all Federal-aid projects funded
under the Appalachian Regional Development Act of 1965.

1. During the performance of this contract, the contractor
undertaking to do work which is, or reasonably may be, done
as on-site work, shall give preference to qualified persons who
regularly reside in the labor area as designated by the DOL
wherein the contract work is situated, or the subregion, or the
Appalachian counties of the State wherein the contract work is
situated, except:

a. To the extent that qualified persons regularly residing in
the area are not available.

b. For the reasonable needs of the contractor to employ
supervisory or specially experienced personnel necessary to
assure an efficient execution of the contract work.

c. For the obligation of the contractor to offer employment to
present or former employees as the result of a lawful collective
bargaining contract, provided that the number of nonresident
persons employed under this subparagraph (1c) shall not
exceed 20 percent of the total number of employees employed
by the contractor on the contract work, except as provided in
subparagraph (4) below.

2. The contractor shall place a job order with the State
Employment Service indicating (a) the classifications of the
laborers, mechanics and other employees required to perform
the contract work, (b) the number of employees required in
each classification, (c) the date on which the participant
estimates such employees will be required, and (d) any other
pertinent information required by the State Employment
Service to complete the job order form. The job order may be
placed with the State Employment Service in writing or by
telephone. If during the course of the contract work, the
information submitted by the contractor in the original job order
is substantially modified, the participant shall promptly notify
the State Employment Service.

3. The contractor shall give full consideration to all qualified
job applicants referred to him by the State Employment
Service. The contractor is not required to grant employment to
any job applicants who, in his opinion, are not qualified to
perform the classification of work required.

4. If, within one week following the placing of a job order by
the contractor with the State Employment Service, the State
Employment Service is unable to refer any qualified job
applicants to the contractor, or less than the number
requested, the State Employment Service will forward a
certificate to the contractor indicating the unavailability of
applicants. Such certificate shall be made a part of the
contractor's permanent project records. Upon receipt of this
certificate, the contractor may employ persons who do not
normally reside in the labor area to fill positions covered by the
certificate, notwithstanding the provisions of subparagraph (1c)
above.

5. The provisions of 23 CFR 633.207(e) allow the
contracting agency to provide a contractual preference for the
use of mineral resource materials native to the Appalachian
region.

6. The contractor shall include the provisions of Sections 1
through 4 of this Attachment A in every subcontract for work
which is, or reasonably may be, done as on-site work.
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BACKGROUND

In October 2021, the Virginia Department of Transportation (VDOT) Environmental Division
launched the first in a series of environmental certification modules for consultants working on
VDOT projects and/or locally administered projects. These modules are available on the
VDOT University (VDOTU) website. The modules review policies, practices, and guidance for
completing environmental tasks, and they highlight VDOT’s expectations of consultants in
order to have an efficient, consistent and defensible statewide program.

This Instructional and Informational Memorandum (1&IM) applies to consultant staff who are
preparing, reviewing, and/or responding to environmental documents and deliverables for
VDOT and/or locally administered projects. Consultant program lead staff shall complete
applicable VDOTU modules and provide completed certificates when responding to a Request
for Proposals (RFP)/solicitations. Information in this 1&IM shall be provided to external users
and applicable VDOT divisions who issue and review Request for Proposals (RFPs), Invitation
for Bids and related solicitations for services.
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PURPOSE

The intent of this document is to provide direction to staff who interact with consultants who
have, or have not, received VDOT issued environmental certifications prior to providing
environmental services on behalf of the Department or a locality.

REQUIREMENTS

RFPs, or related solicitations, which include environmental services shall require that the
proposed subject matter practitioners provide a copy of the certificate they received upon
completing all of the applicable certification modules on VDOTU. The certificate(s) shall be
provided by the consultant team in their response to the RFP/solicitation. If certificates are not
included in the RFP/solicitation response package, the proposed consultant team shall be
considered to not be familiar with VDOT practices related to the specific certification. VDOT
staff should reference the Environmental Certification SharePoint Online (SPOL) site for
available modules and their respective target completion date.

The Environmental Division shall maintain a list of certified consultants on the SPOL site (ENV
Certification Tracker). Using this site, VDOT environmental staff should consult the list of
certified consultants who have successfully completed environmental certifications upon
receiving questions from consultants on VDOT and/or locally administered projects. If a
consultant has not completed all modules of the applicable environmental certification, VDOT
staff should either encourage completion of training or request engagement from a certified
consultant from said consultant firm. If a locality has issued an RFP and would like to confirm if
the proposed staff have completed the application certification modules, external staff should
email environmental.certification@vdot.virginia.gov to verify with VDOT staff.

The Environmental Division shall maintain an Environmental Certification Announcement
landing page on an internal SPOL site and the Environmental virginiadot.org page to detail
module release and completion dates, including the set time frame, for subsequent
certification modules.

PROCEDURES/REPORTING

Users that have completed all modules of various environmental certifications shall be posted
on the Environmental Division SPOL site. (ENV Certification Tracker)

OTHER INFORMATION
Environmental Certification FAQ Appendix
Environmental Certification SPOL

Environmental Virginiadot.org
https://VirtualCampus.VDOT .Virginia.qov
ENV Certification Tracker

environmental.certification@vdot.virginia.gov -questions about environmental certification
modules

VDOTUniversity@VDOT.Virginia.gov —questions about VDOTU access and logins
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mailto:environmental.certification@vdot.virginia.gov
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Environmental Certification Program
Frequently Asked Questions

1. Whatis the certification program?
The certification program seeks to enhance the knowledge of and consistency in the
application of VDOT environmental processes. Completion of a certification for a specific
area of environmental expertise will provide an understanding of VDOT environmental
processes and how they can contribute to a more efficient overall project development
process.

VDOT will produce programs for multiple environmental areas of expertise including but
not limited to the National Environmental Policy Act (NEPA), cultural resources,
biological resources, air, and noise.

2. When is certification required?
Beginning six months after a new certification program is released, staff proposed to
lead that area of environmental expertise in a request for proposal (RFP) from a locality
or VDOT must have completed the training. For example, by March 31, 2022, any
program area lead staff proposed to complete NEPA work for a locality or VDOT must
have completed the NEPA Certification. In addition, at that time, VDOT staff who are
answering questions or coordinating with staff on NEPA may ask for an individual’s
certification for the given area of expertise before engaging in detailed conversation or
review. This will ensure an understanding of requirements needed to advance the project
in an efficient manner. This expectation will be applied to future environmental
certification programs, as well.

3. What does it mean to be “certified”?
Certification is achieved by completing the VDOT University curriculum for the given
area of expertise. Upon completion of the curriculum, the individual will be provided with
a downloadable certificate. Certification applies only to the individual completing the
certification, not their employer.

4. Who is required to go through the certification process?
Any program area lead staff providing services to localities or VDOT for the given area of
environmental expertise must complete the certification within six (6) months of its
release.

5. How does VDOT inform the professional community that certifications are
available and required?
VDOT will announce each new module on the Environmental Division virginiadot.org
page, Local Assistance Division (LAD) website, through LAD mailing lists (which are
distributed to hundreds of locality staff, consultant staff, and VDOT staff), and through
other industry groups such as the Virginia Transportation Construction Alliance (VTCA)
and the American Council of Engineering Companies (ACEC).

6. What happens if the certification program is updated?
Updates to a specific resource area will be announced on the Environmental Division
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virginiadot.org page, LAD website, through LAD mailing lists, and through other industry
groups such as VTCA and ACEC. Interested individuals will have a six (6) month window
to complete. There are currently no plans to provide such updates in the near term until
curricula have been issued for all resource areas.

How much does it cost to complete the certification?

There is no cost to complete any of the certification modules. Individuals simply need to
register for an external VDOT University account at
https://VirtualCampus.VDOT.Virginia.gov.

. Can my certification expire?

Certifications do not expire, and remain with the individual staff in the event they change
positions or companies.


https://virtualcampus.vdot.virginia.gov/
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VDD Virginia Department
of Transportation

Civil Rights

VDOT Consultant Title VI Evaluation Form
Introduction

VDOT is a recipient of federal financial assistance. As a recipient, VDOT is required to
comply with Title VI of the Civil Rights Act of 1964, as amended and other
nondiscrimination laws and authorities. Title VI of the Civil Rights Act of 1964, and other
directives prohibit agencies and sub-recipients receiving federal assistance from
discriminating against anyone or any group in the United States on the grounds of race,
color, national origin, sex, age, disability, or low-income. The United States Department
of Transportation (USDOT) and Federal Highway Administration (FHWA) Regulations
(49) Code of Federal Regulations (CFR), Part 21, and 23 CFR, Part 200 respectively, and
other applicable orders and authorities provide guidelines, actions, and responsibilities for
VDOT’s implementation of the Title VI Program. These laws and regulations include but
are not limited to the following:

e The 1970 Uniform Act (42 USC 4601) — prohibits unfair treatment of displacees

e Section 504 of the 1973 Rehabilitation Act (29 USC 790) — prohibits
discrimination based on disability

e The Federal-Aid Highway Act 1973 (23 USC 324) — prohibits discrimination
based on gender

e The 1975 Age Discrimination Act (42 USC 6101) — prohibits age discrimination
(any age)

e The Civil Rights Restoration Act of 1987 — clarified the original intent of
nondiscrimination organization-wide

e Executive Order 12898 on Environmental Justice (EJ) addresses
disproportionately high and adverse human health and environmental effects on
minority and low-income populations

e Executive Order 13166 on Limited English Proficiency (LEP) - ensures people
who are limited English proficient (LEP) have meaningful access to services

In brief, these laws and regulations prohibit discrimination in federally assisted programs
and activities. Title VI of the 1964 Civil Rights Act states that:

“No person in the United States shall, on the grounds of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be subjected
to discrimination under any program or activity receiving federal financial
assistance.”

By contracting with VDOT, a contractor is obligated to comply with the laws and
regulations listed above and within the Memorandum of Agreement (MOA) executed
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between the Department and the contractor. VDOT’s Civil Rights Division with the
assistance from each applicable division’s Program Manager, monitors an organization’s
compliance with the non-discrimination provisions.

To monitor compliance, each contractor and all sub-contractors are required to submit a
Title VI Evaluation Form. This requirement is applicable for all contractors.

The Title VI Evaluation Form provides documentation that a contractor has procedures in
place to prevent discrimination in programs and services based on Title V1.

VDOT will request a Title VI Evaluation Form within ten (10) days of notification of
selection for new contractors or contractors that do not have a current assessment on file
with VDOT. The Assessment Form should be submitted to the Program Manager in the
division that is negotiating the contract. These are the divisions we currently receive Title
VI Evaluation Forms from:

Right of Way & Utilities Division

Location & Design Division

Environmental Division

Structure & Bridge

Innovative Project Delivery

Materials Division

Transportation & Mobility Planning Division

Once the Title VI Evaluation Form is provided to VDOT, the Title VI Coordinator in the
Civil Rights Division reviews the information and issues a pre-award letter within fifteen
(15) days of receiving documentation or may schedule an on-site review within the same
time frame to confirm information provided in the Assessment Form. VDOT Program
Managers have access to a Title VI Log that is updated monthly on the Civil Rights
Website. The Title VI Coordinator may request additional information and/or recommend
corrective actions. The Title VI Coordinator may randomly schedule on site compliance
reviews at the contractor’s office.

If the report is approved, a letter is sent out with an expiration date for one year from the
date of the approval letter. Typically the letter remains current and on file with VDOT for
a period of one year. An updated report is required annually for contractors who continue
to perform under a contract with VDOT. It should be noted that if VDOT conducts an on
site compliance review the contractor can still be found to be out of compliance during the
one year period.

Failure to comply with the nondiscrimination provisions may result in cessation of
negotiations, withholding of payments, cancellation, termination, or suspension of the
contract in whole or in part.

Should you have any questions about VDOT’s Title VI Program or the Evaluation Form,
contact Corina Herrera at 804-786-2730 or at corina.herrera@vdot.virginia.gov
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VDOT TITLE VI EVALUATION FORM

This Title VI Evaluation Form is used as a Pre-award Review and Post-award Review. VDOT is
required to conduct routine assessments prior to releasing funds to ensure Title VI compliance. A pre-
award review assists VDOT in determining whether applicants operate in a nondiscriminatory manner.
Pre-award reviews can also be used to require applicants to take preventive measures to ensure that
discrimination will not occur in their services as a condition of receiving contracts. Pre-award reviews
represent a frontline approach to eliminating and preventing discrimination before it occurs.

Post-Award Reviews are generally conducted after a contractor begins the scope of work. However to minimize
the burden on VDOT’s contractors, VDOT has developed a form that serves as both a pre-award and post-
award compliance tool.

VDOT must also conduct on-site reviews of prime contractors periodically to ensure that the contractor
remains in compliance with Title VI and to verify that the contractor has preventive measures to
ensure nondiscrimination by their sub-contractors.

Name of Preparer: Preparer’s Title:

Click here to enter text. Click here to enter text.
Phone #: Email Address:

Click here to enter text. Click here to enter text.
Name of Organization: Address of Organization:
Click here to enter text. Click here to enter text.

Address of Virginia location where project will be done:
Click here to enter text.

Type of Contractor/Organization:

[ Private Organization [ Supplier
[~ Governmental Agency [ Other
Workforce for Virginia Location(s)
Total % Minority % Female
Click here to enter text. Click here to enter text. Click here to enter text.

Business Ownership/Control

[ Minority [~ Female I~ DBE Certified [ SWaM Certified
Does your organization currently have contracts or subcontracts with VDOT?
[ Yes I No
What is your organization’s most recent date of Title VI approval? Click here to enter text.
Status of Project(s): Value of current Contract(s):
Click here to enter text. Click here to enter text.

What does your organization have in place to ensure nondiscrimination in your VDOT scope of work
and your programs and services?
Click here to enter text.
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Virginia Workforce

CONSULTANT EQUAL EMPLOYMENT OPPORTUNITY WORKFORCE ANALYSIS

Employment at this establishment — Report all permanent full and part-time employees including apprentices and on-the job trainees unless specifically excluded as set forth
in the instructions. Enter the appropriate figures on all lines and in all columns. Blank spaces will be considered zeros.

Number of Employees
(Report employees in only one category)

Race/Ethnicity

Hispanic or Not Hispanic or Latino
Job Categories Latino - - Male - - - Fef"a'e - -
Male | Female | White | Black or Native Asian | American | Two | White | Black or Native Asian | American | Two | Total
African Hawaiian Indianor | or African Hawaiian Indianor | or Col
American | Or Other Alaska more American | Or Other Alaska more | A-N
Pacific Native races Pacific Native races
Islander Islander
A B C D E F G H | J K L M N 0]

Executive/Sir.
Level Officials &
Managers (1.1)

First/Mid-Level
Officials &
Managers (1.2)

Professionals (2)

Technicians ( 3)

Sales Workers ( 4)

Administrative
Support Workers

()

Craft Workers (6)

Operatives (7)

Laborers &
Helpers (8)

Service Workers

©)

TOTAL (10)

PREVIOUS
YEAR TOTAL
(11)
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Organization, Staffing, & Training

1.

What type of services will your organization provide VDOT?
Click here to enter text.

Identify the person responsible for the administration of Title VI polices and
procedures (a Title VI Coordinator). Provide the name, position, title, and contact
information. Click here to enter text.

Title VI/Nondiscrimination

1.

4.

Is your Title VI Coordinator, project managers, and other staff made aware of Title
VI compliance and regulations relative to nondiscrimination in federally-assisted
programs of the Department of Transportation (hereinafter, “DOT”) Title 49, Code
of Federal Regulations, Part 21 and the Federal Highway Administration’s 23 Code
of Federal Regulations 200? Please explain how they are made aware. Click here
to enter text.

What procurement procedures does your organization have in place to ensure
nondiscrimination in the selection and retention of subcontractors including
procurements of materials and leases of equipment? * Please note N/A is not an
acceptable response, please provide a complete answer

Click here to enter text.

How does your organization notify your subcontractors and suppliers of their
obligations under this contract and the Regulations relative to nondiscrimination on
the grounds of race, color, national origin, sex, age, disability and low income
populations? * Please note N/A is not an acceptable response, please provide a
complete answer

Click here to enter text.

Avre facilities and meeting areas fully accessible to persons with disabilities? Click

here to enter text.

5. Does your organization have a system in place to accommodate persons with

disabilities? If yes, how does your organization notify the public? If no, please
explain. * Please note N/A is not an acceptable response, please provide a
complete answer

Click here to enter text.
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6. How are limited English proficient persons made aware that they can receive
translation services for access to services? * Please note N/A is not an
acceptable response, please provide a complete answer

Click here to enter text.

7. Has your organization been reviewed by any governmental agencies for
compliance with Title VI and other laws and regulations? If yes, provide a copy of
the letter identifying the review findings? Click here to enter text.

8. Does your organization receive federal assistance (grants, loans, donations of
property, or detail of personnel) from any Federal government entity? Click here
to enter text.

9. List any discrimination complaints and/or lawsuits received in Virginia during the
reporting period. Include the basis for the complaint (ethnicity, gender, etc.) and
summarize the outcome or resolution. If applicable, include a copy of the
investigation report. Click here to enter text.

Disadvantaged Business Enterprises (DBE)

1. Did your organization award any contracts/subcontracts related to VDOT work to
DBEs during the reporting period?

" Yes I No
If yes, provide the following:

e The DBE’s name and amount awarded Click here to enter text.

e Total # of contracts awarded to DBEs Click here to enter text.

e Total dollar amount of contracts awarded to DBEs Click here to enter
text.

| certify that the data given in this report is correct to the best of my knowledge. (Report
has to be submitted with original signature, not a photocopy.)

Signature:

(Authorized Officer) (Title) (Date)
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For Office Use Only:

Provide award? Yes No

Recommendations:
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RFQ 2024-01- ATTACHMENT 13

Required Title/VI Non-discrimination General Assurance

The Virginia Department of Transportation and the County of Loudoun, in accordance
with the provisions of Title VI of the Civil Rights Act of 1964 (78 Stat. 252, 42 U.S.C. 88§
2000d to 2000d-4) and the Regulations, hereby notifies all bidders/offerors that it will
affirmatively insure that any contract entered into pursuant to this advertisement,
disadvantaged business enterprises will be afforded full opportunity to submit bids in
response to this invitation and will not be discriminated against on the grounds of race,
color, or national origin in consideration for an award.



A.

RFQ 2024-01- Attachment 14

VIRGINIA DEPARTMENT OF TRANSPORTATION
SPECIAL PROVISION FOR CONSULTANT PROJECTS

Use of Disadvantaged Business Enterprises (DBEs) for Project Specific Consultant Projects

Disadvantaged Business Enterprise (DBE) Program Requirements

Any Consultant, subconsultant, DBE firm, and contract surety involved in the performance of work
on a federal-aid contract shall comply with the terms and conditions of the United States
Department of Transportation (USDOT) DBE Program as the terms appear in Part 26 of the Code
of Federal Regulations (49 CFR as amended), the USDOT DBE Program regulations, and the
Virginia Department of Transportation’s (VDOT or the Department) DBE Program rules and
regulations in accordance with this Special Provision.

For the purposes of this provision, Consultant is defined as any individual, partnership, corporation,
or Joint Venture that formally submits a Statement of Qualification or Proposal for the work
contemplated there under; Consultant is defined as any individual, partnership, or Joint Venture
that contracts with the Department to perform the Work; and subconsultant is defined as any
supplier, manufacturer, or subconsultant performing work or furnishing material, supplies or
services to the contract. The Consultant shall physically include this same contract provision in
every supply or work/service subcontract that it makes or executes with a subconsultant having
work for which it intends to claim credit.

In accordance with 49 CFR Part 26 and VDOT’s DBE Program requirements as outlined in this
Special Provision, the Consultant, for itself and for its subconsultants and suppliers, whether
certified DBE firms or not, shall commit to complying fully with the auditing, record keeping,
confidentiality, cooperation, and anti-intimidation or retaliation provisions contained in those federal
DBE Program and State legal requirements. By submitting a Proposal on this contract, and by
accepting and executing this contract, the Consultant agrees to assume these contractual
obligations and to bind the Consultant’s subconsultants contractually to the same at the
Consultant’s expense.

The Consultant and each subconsultant shall not discriminate on the basis of race, color, national
origin, or sex in the performance of this contract. The Consultant shall carry out applicable
requirements of 49 CFR Part 26 in the award, administration, and performance of this contract.
Failure by the Consultant to carry out these requirements is a material breach of this contract, which
will result in the termination of this contract or other such remedy, as VDOT deems appropriate.

All administrative remedies noted in this provision are automatic unless the Consultant exercises
the right of appeal within the required timeframe(s) specified herein. Appeal requirements,
processes, and procedures shall be in accordance with guidelines stated in F of this provision and
current at the time of the proceedings. Where applicable, the Department will notify the Consultant
of any changes to the appeal requirements, processes, and procedures after receiving notification
of the Consultant’s desire to appeal.

All time frames referenced in this provision are expressed in business days unless otherwise

indicated. Should the expiration of any deadline fall on a weekend or holiday, such deadline will
automatically be extended to the next normal business day.
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B. DBE Certification

The only DBE firms eligible to perform work on a federal-aid contract for DBE contract goal credit
are firms certified as Disadvantaged Business Enterprises by the Virginia Department of Small
Business and Supplier Diversity (SBSD) or the Metropolitan Washington Airports Authority
(MWAA) in accordance with federal and VDOT guidelines. DBE firms must be certified in the
specific work listed for DBE contract goal credit. A directory listing of certified DBE firms can be
obtained from the Virginia Department of Small Business and Supplier Diversity’s website:
http://www.sbsd.virginia.gov.

C. DBE Program-Related Certifications Made by Offerors/Consultants

By submitting a Proposal and by entering into any contract on the basis of that Proposal, the
Offeror/Consultant certifies to each of the following DBE Program-related conditions and
assurances:

1. That the Offeror/Consultant agrees to comply with the project construction and administration
obligations of the USDOT DBE Program, 49 CFR Part 26 as amended, and the Standard
Specifications setting forth the Department’s DBE Program requirements.

2. Consultant shall comply fully with the DBE Program requirements in the execution and
performance of the contract. Consultant acknowledges that failure to fulfill the DBE
subcontracting commitments made may result in sanctions being invoked for noncompliance.

3. To ensure that DBE firms have been given full and fair opportunity to participate in the
performance of the contract. The Consultant certifies that all reasonable steps were, and will
be, taken to ensure that DBE firms had, and will have, an opportunity to compete for and
perform work on the contract. The Consultant further certifies that the Consultant shall not
discriminate on the basis of race, color, age, national origin, or sex in the performance of the
contract or in the award of any subcontract. Any agreement between a Consultant and a DBE
whereby the DBE promises not to provide quotations for performance of work to other
Consultants are prohibited.

4. Consultant shall make good faith efforts to obtain DBE participation in the proposed contract
at or above the goal. The Offeror shall submit a written statement as a part of its Statement of
Qualifications and/or Proposal indicating the Offeror's commitment to achieve the minimum
requirement related to DBE goal indicated in Request for Qualification (RFQ) and/or Request
for Proposal (RFP) for the entire value of the contract. The Offeror, by signing and submitting
its Proposal, certifies the DBE participation information that will be submitted within the required
time thereatfter is true, correct, and complete, and that the information to be provided includes
the names of all DBE firms that will participate in the contract, the specific work that each listed
DBE firm will perform, and the creditable dollar amounts of the participation of each listed DBE.

5. Offeror further certifies, by signing its Proposal, it has committed to use each DBE firm listed
for the work specified to meet the contract goal for DBE participation. Award of the contract
will be conditioned upon meeting these and other listed requirements of 49 CFR Part 26.53
and the contract documents. By signing the Proposal, the Offeror certifies that good faith efforts
will be made on work that it proposes to sublet; and that it will seek out and consider DBE firms
as potential subconsultants. The Consultant shall, as a continuing obligation, contact DBE
firms to solicit their interest, capability, and prices in sufficient time to allow them to respond
effectively, and shall retain on file proper documentation to substantiate its good faith efforts.

6. Once awarded the contract, the Consultant shall make good faith efforts to utilize DBE firms to
perform work designated to be performed by DBE firms at or above the amount or percentage

20of 12


http://www.sbsd.virginia.gov/

of the dollar value specified in the proposal documents. Further the Consultant understands it
shall not unilaterally terminate, substitute for, or replace any DBE firm that was designated in
the executed contract in whole or in part with another DBE, any non-DBE firm, or with the
Consultant’s own forces or those of an affiliate of the Consultant without the prior written
consent of Department as set out within the requirements of this Special Provision.

Once awarded the contract, the Consultant shall designate and make known to the Department
a liaison officer who is assigned the responsibility of administering and promoting an active and
inclusive DBE program as required by 49 CFR Part 26 for DBE firms. The designation and
identity of this officer needs to be submitted only once by the Consultant during any 12 month
period.

Once awarded the contract, the Consultant shall comply fully with all regulatory and contractual
requirements of the USDOT DBE Program, and that each DBE firm participating in the contract
shall fully perform the designated work with the DBE firm’s own forces and equipment under
the DBE firm’s direct supervision, control, and management. Where a contract exists and
where the Consultant, DBE firm, or any other firm retained by the Consultant has failed to
comply with federal or Department DBE Program requirements, the Department has the
authority and discretion to determine the extent to which the DBE contract regulations have not
been met, and will assess against the Consultant any remedies available at law or provided in
the contract.

In the event a bond surety assumes the completion of work, if for any reason VDOT has
terminated the Consultant, the surety shall be obligated to meet the same DBE contract terms
and requirements as were required of the original Consultant in accordance with the
requirements of this specification.

D. DBE Program Compliance Procedures

The following procedures shall apply to the contract for DBE Program compliance purposes:

1.

DBE Goal, Good Faith Efforts Specified: At the time of the submittal of the Expression of
Interest, the Offeror will include form C-48 PSC. This form represents the Consultants
solicitation of subconsultants to be used for the contract to meet the DBE goal.

If, at the time of submitting the Expression of Interest, the offeror knowingly cannot meet or
demonstrate good faith efforts in meeting the required DBE contract goal, form C-49 PSC shall
be submitted.

Upon completion of negotiation, Form C-111 shall be submitted electronically or may be
faxed to the Department, but in no case shall the offeror's Form C-111 be received later than
two business days after the negotiated contract value has been determined. A revised Form
C-48 must be received within ten (10) business days after the negotiated contract value has
been determined.

If, at the time of submitting its offer, the offeror knowingly cannot meet or exceed the required
DBE contract goal, it shall submit Form C-111 PSC exhibiting the DBE participation it
commits to attain. The offeror shall then submit Form C-49, DBE Good Faith Efforts
Documentation, within two (2) business days after the negotiated contract value.

The top-ranked offeror must submit its properly executed Form C-112, Certification of Binding
Agreement, with the C-111 two business days after the negotiated contract value has been
determined. DBE offerors responding as prime contractors are not required to submit Form
C-112 unless they are utilizing other DBE firms as subconsultants.
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If, after review of the selected Offeror, the Department determines the DBE requirements
have not been met, the selected Offeror must submit Form C-49, DBE Good Faith Efforts
Documentation, which must be received by the Department within two (2) business days after
official notification of such failure to meet the aforementioned DBE requirements.

Forms C-48, C-49, C-111, and C-112 can be obtained from the VDOT website at:
http://vdotforms.vdot.virginia.gov/

If the most highly qualified (top-ranked) firm does not meet the goal or demonstrate a good
faith effort, the Department may terminate negotiations and initiate negotiations with the
number two-ranked firm.

Good Faith Efforts Described: Department will determine if Consultant demonstrated
adequate good faith efforts, and if given all relevant circumstances, those efforts were made
actively and aggressively to meet the DBE requirements. Efforts to obtain DBE participation
are not good faith efforts if they could not reasonably be expected to produce a level of DBE
firm participation sufficient to meet the DBE Program requirements and DBE Goal.

Good faith efforts may be determined through use of the following list of the types of actions
the Consultant may make to obtain DBE participation. This is not intended to be a mandatory
checklist, nor is it intended to be exclusive or exhaustive. Other factors or types of efforts of
similar intent may be relevant in appropriate cases:

(a) Soliciting through reasonable and available means, such as but not limited to, at pre-
proposal meetings, advertising, and written notices to DBE firms who have the capability
to perform the work of the contract. Examples include: advertising in at least one
daily/weekly/monthly newspaper of general circulation, as applicable; phone contact with
a completely documented telephone log, including the date and time called, contact
person, or voice mail status; and internet contacts with supporting documentation, including
dates advertised. DBE firms shall have no less than five (5) business days to reasonably
respond to the solicitation. Consultant shall determine with certainty if the DBE firms are
interested by taking reasonable steps to follow up initial solicitations as evidenced by
documenting such efforts as requested on Form C-49, DBE Good Faith Efforts
Documentation.

(b) Selecting portions of the work to be performed by DBE firms in order to increase the
likelihood that the DBE Goal will be achieved. This includes, where appropriate, breaking
out work items into economically feasible units to facilitate DBE firm participation, even
when the Consultant might otherwise prefer to completely perform all portions of this work
in its entirety or use its own forces;

(c) Providing interested DBE firms with adequate information about the scope and
requirements of the contract in a timely manner, which will assist the DBE firms in
responding to a solicitation;

(d) Negotiating for participation in good faith with interested DBE firms;

1. Evidence of such negotiation shall include the names, addresses, and telephone
numbers of DBE firms that were considered; dates DBE firms were contacted; a
description of the information provided regarding the scope and requirements of the
contract for the work selected for subconsultanting; and, if insufficient DBE participation
seems likely, evidence as to why additional agreements could not be reached for DBE
firms to perform the work;

2. Consultant should, using good business judgment, consider a number of factors in
negotiating with subconsultants, and should take a DBE firm’s price, qualifications, and
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capabilities, as well as contract goals, into consideration. However, the fact that there
may be some additional costs involved in finding and using DBE firms is not sufficient
reason for a Consultant’s failure to meet the DBE goal as long as such costs are
reasonable and comparable to costs customarily appropriate to the type of work under
consideration. Also, the ability or desire of a Consultant to perform the work with its
own organization does not relieve the Consultant of the responsibility to make diligent
good faith efforts. Consultants are not, however, required to accept higher quotes from
DBE firms if the price difference can be shown by the Consultant to be excessive,
unreasonable, or greater than would normally be expected by industry standards;

(e) A Consultant cannot reject a DBE firm as being unqualified without sound reasons based
on a thorough investigation of the DBE firm’s capabilities. The DBE firm’s standing within
its industry, membership in specific groups, organizations, associations, and political or
social affiliations, are not legitimate causes for the rejection or non-solicitation of bids in
the Consultant’s efforts to meet the contract goal for DBE participation;

() Making efforts to assist interested DBE firms in obtaining or related assistance or services
subject to the restrictions contained in this Special Provision;

(g) Effectively using the services of appropriate personnel from VDOT and from SBSD;
available minority/women community or minority organizations; contractors’ groups; local,
state, and Federal minority/ women business assistance offices; and other organizations
as allowed on a case-by-case basis to provide assistance in the recruitment and utilization
of qualified DBEs.

E. Documentation and Administrative Reconsideration of Good Faith Efforts
During Proposal Submission:

In the Expression of Interest, the Offeror is expected to identify those firms whose participation in
the contract will achieve the DBE contract goal requirements.

During Negotiation: If the Department changes the scope of services in such a fashion as to affect
the ability of the firm to meet the DBE contract goal requirements, the Civil Rights Division will re-
consider the goal and inform the Offeror of the revised goal.

If a DBE, through no fault of the Consultant, is unable or unwilling to fulfill his agreement with the
Consultant, the Consultant shall immediately notify the Department and provide all relevant facts.

In order to award a contract to a Offeror that has failed to meet DBE contract goal requirements,
the Department will determine if the Offeror’s efforts were adequate good faith efforts, and if given
all relevant circumstances, those efforts were made actively and aggressively to meet the DBE
requirements. Efforts to obtain DBE participation are not good faith efforts if they could not
reasonably be expected to produce a level of DBE patrticipation sufficient to meet the DBE Program
and contract goal requirements.

As described in the Contract Goal, Good Faith Efforts Specified section of this Special Provision,
if the Offeror knowingly cannot meet or exceed the required DBE contract goal, the Offeror must
submit Form C-49, DBE Good Faith Efforts Documentation. The Offeror shall attach additional
pages to the certification, if necessary, in order to fully detail specific good faith efforts made to
obtain the DBE firm’s participation in the proposed work.

If it is determined that the aforementioned documentation is insufficient or the failure to meet

required participation is due to other reasons, the Consultant may request an appearance before
the Department’s Administrative Reconsideration Panel to establish that all feasible means were
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used to meet such participation requirements. The Administrative Reconsideration Panel will be
made up of Department Division Administrators or their designees, none of whom took part in the
initial determination that the Consultant failed to make the DBE goal or make adequate good faith
efforts to do so. After reconsideration, Department shall notify the Consultant in writing of its
decision and explain the basis for finding that the Consultant did or did not meet the DBE goal or
make adequate good faith efforts to do so. The decision of the Administrative Reconsideration
Panel shall be administratively final.

During the Contract: If a DBE, through no fault of the Consultant, is unable or unwilling to fulfill
his agreement with the Consultant, the Consultant shall immediately notify the Department and
provide all relevant facts. If a Consultant relieves a DBE subconsultant of the responsibility to
perform work under their subcontract, the Consultant is encouraged to take the appropriate steps
to obtain another DBE firm to perform the remaining subcontracted work for the amount that would
have been paid to the original DBE firm. In such instances, Consultant is expected to seek DBE
participation towards meeting the goal during the performance of the contract.

Before the Consultant transmits to the Department its request to terminate and/or substitute a DBE
subconsultant, the prime consultant must give notice in writing to the DBE subconsultant, with a
copy to the Department, of its intent to request to terminate and/or substitute, and the reason for
the request.

The prime consultant must give the DBE firm five days to respond to the prime consultant’s notice.
The DBE firm may respond to the Department and the prime consultant the reasons, if any, why it
objects to the proposed termination of its subcontract and why the Department should not approve
the prime consultant’s action.

If at any point during the execution and performance of the contract it becomes evident that the
remaining dollar value of allowable DBE goal credit for performing the subcontracted work is
insufficient to obtain the DBE contract goal, and the Consultant has not taken the preceding actions,
the Consultant and any aforementioned affiliates may be subject to disallowance of DBE credit until
such time as sufficient progress toward achievement of the DBE goal is achieved or evidenced.

Project Completion: If, at final completion, the Consultant fails to meet the DBE goal, and fails to
adequately document that it made good faith efforts to achieve sufficient DBE goal, then Consultant
and any prime contractual affiliates, as in the case of a joint venture, may be subject to sanctions
being invoked for noncompliance.

Prior to such sanctions being invoked, the Consultant may submit documentation to the
Department’s designee to substantiate that failure was due solely to the elimination of the scope of
work subcontracted to DBESs, or to circumstances beyond the Consultant’s control and that all
feasible means had been used to achieve the DBE goal. The Department's designee, upon
verification of such documentation shall determine whether Consultant has met the requirements
of the contract.

If it is determined that the aforementioned documentation is insufficient or the failure to meet
required participation is due to other reasons, the Consultant may request an appearance before
the Department’s Administrative Reconsideration Panel to establish that all feasible means were
used to meet such participation requirements. The Administrative Reconsideration Panel will be
made up of Department Division Administrators or their designees, none of who took part in the
initial determination that the Consultant failed to make the DBE goal or make adequate good faith
efforts to do so. After reconsideration, Department shall notify the Consultant in writing of its
decision and explain the basis for finding that the Consultant did or did not meet the DBE goal or
make adequate good faith efforts to do so.

The decision of the Administrative Reconsideration Panel shall be administratively final. If the
decision is made to invoke sanctions for failure to perform any or all of the responsibilities contained
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F.

herein, the Department may declare the Consultant to be non-responsive with respect to renewal
and future contracts to include enjoinment from responding or participating on Department
procurement opportunities for a period of 180 days.

DBE Participation for Contract Goal Credit

DBE participation on the contract will count toward meeting the DBE contract goal in accordance
with the following criteria:

1. The applicable percentage of the total dollar value of the contract or subcontract awarded to the
DBE firm will be counted toward meeting the DBE goal in accordance with the DBE Program-
Related Certifications Made by Offerors/Consultant’s section of this Special Provision for
the value of the work, goods, or services that are actually performed or provided by the DBE
firm itself.

2. When a DBE performs work as a participant in a joint venture with a non-DBE firm, the
Consultant may count toward the DBE goal only that portion of the total dollar value of the
subcontract equal to the distinctly defined portion of the work that the DBE firm has performed
with the DBE firm’s own forces or in accordance with the provisions of this Section. The
Department shall be contacted in advance regarding any joint venture involving both a DBE firm
and a non-DBE firm to coordinate Department review and approval of the joint venture’s
organizational structure and proposed operation where the Consultant seeks to claim the goal
credit.

3. When a DBE firm subcontracts part of the work to another firm, the value of that subcontracted
work may be counted toward the DBE contract goal only if the DBE firm’s subconsultant is a
DBE firm. Work that a DBE firm subcontracts to a non-DBE firm, or to a firm that may be eligible
to be a DBE firm, but has not yet been certified as a DBE firm, will not count toward the DBE.
The cost of supplies and equipment a DBE subconsultant purchases or leases from the
Consultant or prime contractual affiliates, as in the case of a joint venture, will not count toward
the DBE goal.

4. The Consultant may count expenditures to a DBE subconsultant toward the DBE goal only if the
DBE performs a Commercially Useful Function (CUF) on that subcontract, as such term is
defined in subparagraph G below.

Performing a Commercially Useful Function (CUF)

No credit toward the DBE goal will be allowed for payments or reimbursement of expenditures to a
DBE firm if that DBE firm does not perform a CUF on that contract. A DBE firm performs a CUF
when the DBE is solely responsible for execution of a distinct element of the work and the DBE
firm actually performs, manages, and supervises such work with the DBE firm’s own forces or in
accordance with the provisions of the DBE Participation for Contract Goal Credit section of this
Special Provision. To perform a CUF the DBE firm alone must perform or exercise responsibility
for at least 30 percent of the total cost of its contract with its own work force. The amount the DBE
firm is to be paid under the subcontract shall be commensurate with the work the DBE actually
performs and the DBE goal credit claimed for the DBE firm’s performance.

Monitoring CUF Performance: It shall be the Consultant’s responsibility to confirm that all DBE
firms selected for subcontract work on the contract, for which he seeks to claim credit toward the
DBE goal, perform a CUF. Further, the Consultant is responsible for and shall confirm that each
DBE firm fully performs the DBE firm’s designated tasks in accordance with the provisions of the
DBE Participation for Contract Goal Credit section of this Special Provision. For the purposes
of this Special Provision the DBE firm’s equipment will mean either equipment directly owned by
the DBE as evidenced by title, bill of sale or other such documentation, or leased by the DBE firm,
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and over which the DBE has control as evidenced by the leasing agreement from a firm not owned
in whole or part by the Consultant or an affiliate of the Consultant.

Department will monitor Consultant's DBE involvement during the performance of the contract.
However, Department is under no obligation to warn the Consultant that a DBE firm’s participation
will not count toward the goal.

DBE Firms Must Perform a Useful and Necessary Role in Contract Completion: A DBE firm
does not perform a CUF if the DBE firm’s role is limited to that of an extra participant in a transaction,
contract, or project through which funds are passed in order to obtain the appearance of DBE firm
participation.

DBE Firms Must Perform The Contract Work With Their Own Workforces: If a DBE firm does
not perform and exercise responsibility for at least thirty (30) percent of the total cost of the DBE
firm’s contract with the DBE firm’s own work force, or the DBE firm subcontracts a greater portion
of the work of a contract than would be expected on the basis of normal industry practice for the
type of work involve, Department will presume that the DBE firm is not performing a CUF and such
participation will not be counted toward the DBE goal.

Department Makes Final Determination On Whether a CUF Is Performed: Department has the
final authority to determine, in its sole discretion, whether a DBE firm has performed a CUF on the
contract. To determine whether a DBE is performing or has performed a CUF, Department will
evaluate the amount of work subcontracted by that DBE firm or performed by other firms and the
extent of the involvement of other firms’ forces and equipment. Any DBE work performed by the
Consultant or by employees or equipment of the Consultant shall be subject to disallowance under
the DBE Program, unless the independent validity and need for such an arrangement and work is
demonstrated. When a DBE firm is presumed not to be performing a commercially useful function
the DBE may present evidence to rebut the Department’s finding. Department has the final
authority to determine, in its sole discretion, whether a DBE firm has performed a CUF on the
contract.

Verification of DBE Participation and Imposed Damages

Within fourteen (14) days after subcontract execution between Consultant and DBE
subconsultants, the Consultant shall submit to the Department’s Civil Rights Office (CRO), a copy
of the fully executed subcontract agreement for each DBE firm used to claim credit in accordance
with the requirements stated on Form C-111. The subcontract shall be executed by both parties
stating the work to be performed, the details or specifics concerning such work, and the price which
will be paid to the DBE subconsultant.

The Consultant shall also furnish, and shall require each subconsultant to furnish, information
relative to all DBE involvement on the project for each quarter during the life of the contract in which
participation occurs and verification is available. The information shall be indicated on Form C-63,
DBE and SWAM Payment Compliance Report. The Department reserves the right to request proof
of payment via copies of cancelled checks with appropriate identifying notations. Failure to provide
Form C-63 to the CRO within five (5) business days after the reporting period may result in delay
of approval of the Consultant’s scheduled payment. The names and certification numbers of DBE
firms provided by the Consultant on the various forms indicated in this Special Provision shall be
exactly as shown on SBSD'’s latest list of certified DBEs. Signatures on all forms indicated herein
shall be those of authorized representatives of the Consultant. If DBE firms are used which have
not been previously documented with the Consultant’s minimum DBE requirements documentation
and for which the Consultant now desires to claim credit toward the contract goal, the Consultant
shall be responsible for submitting necessary documentation in accordance with the procedures
stipulated in this Special Provision to cover such work prior to the DBE firm beginning work. Form
C-63 can be obtained from the VDOT website at: http://vdotforms.vdot.virginia.gov/

8 of 12


http://vdotforms.vdot.virginia.gov/

Prior to beginning any major component of the work to be performed by a DBE firm not previously
submitted, Consultant shall furnish a revised Form C-111 showing the name(s) and certification
number(s) of any such DBEs for which Consultant seeks DBE goal credit. Consultant shall obtain
the prior approval of the Department for any assistance it may provide to the DBE firm beyond its
existing resources in executing its commitment to perform the work in accordance with the
requirements listed in the Good Faith Efforts Described section of this Special Provision. If
Consultant is aware of any assistance beyond a DBE firm’s existing resources that Consultant, or
another subconsultant, may be contemplating or may deem necessary and that have not been
previously approved, Consultant shall submit a new or revised narrative statement for Department’s
approval prior to assistance being rendered.

If the Consultant fails to correctly complete and any of the required documentation requested by
this Special Provision within the specified time frames, the Department will withhold payment until
such time as the required submissions are received by Department. Where such failures to provide
required submittals or documentation are repeated, Department will move to enjoin the Consultant
and any prime contractual affiliates, as in the case of a joint venture, from responding or
participating Department projects until such submissions are received.

Documentation Required for Semi-final Payment

Consultant must submit Form C-63 to the CRO sixty (60) days prior to date of final completion, set
forth on the Baseline Schedule (as updated from time to time in accordance with the contract). The
form must include each DBE firm used on the contract and the work performed by each DBE firm.
The form shall include the actual dollar amount paid to each DBE firm for the accepted creditable
work. The form shall be certified under penalty of perjury, or other applicable legal requirements,
to be accurate and complete. Department will use this certification and other information available
to determine applicable DBE credit allowed to date by Department and the extent to which the DBE
firms were fully paid for that work. The Consultant acknowledges by the act of filing the form that
the information is supplied to obtain payment regarding the contract as a federal participation
contract. A letter of certification, signed by both the Consultant and appropriate DBE firms, will
accompany the form, indicating the amount that remains to be paid to the DBE firm(s).

Documentation Required for Final Payment

In anticipation of final payment, Consultant shall submit a final Form C-63 marked “Final” to the
CRO, within thirty (30) days of the anticipated date of final completion, as set forth on the Baseline
Schedule (as updated from time to time in accordance with the contract). The form must include
each DBE firm used on the contract and the work performed by each DBE firm. The form shall
include the actual dollar amount paid to each DBE firm for the creditable work. Department will use
this form and other information available to determine if Consultant and DBE firms have satisfied
the DBE goal and the extent to which credit was allowed. Consultant acknowledges by the act of
signing and filing the form that the information is supplied to obtain payment regarding the contract
as a federal participation contract.

Prompt Payment Requirements

In accordance with Article 4 of the Virginia Public Procurement Act (Sections 2.2-4347 through
2.2-4356 of the Code of Virginia (1950), as amended), the Consultant shall make payment to all
subcontractors within seven (7) days after receipt of payment from the Department, or shall notify
the Department and subcontractor in writing of the intention to withhold all or a part of the amount
due along with the reason for nonpayment. Invoices shall be submitted no more frequently than
once every 30 calendar days and not less than every 60 calendar days. Sub-consultant invoices
must be submitted within 60 calendar days of receipt by the Consultant.
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For purposes of this Special Provision, a subconsultant’s work is satisfactorily completed when all
the tasks called for in the subcontract have been accomplished, documented, and accepted as
required by the contract documents by Department. If Department has made partial acceptance of
a portion of the contract, then Department will consider the work of any subconsultant covered by
that partial acceptance to be satisfactorily completed.

Upon Department’s payment of the subconsultant’s portion of the work as shown on the application
for payment and the receipt of payment by Consultant for such work, the Consultant shall make
compensation in full to the subconsultant for that portion of the work satisfactorily completed and
accepted by the Department. For the purposes of this Special Provision, payment of the
subconsultant’s portion of the work shall mean the Consultant has issued payment in full, to the
subconsultant for that portion of the subconsultant’s work that Department paid to Consultant
pursuant to the applicable application for payment.

By accepting and executing this contract, the Consultant agrees to assume these obligations, and
to bind the Consultant’s subconsultants contractually to these obligations.

Nothing contained herein shall preclude Consultant from withholding payment to the subconsultant
in accordance with the terms of the subcontract in order to protect the Consultant from loss or cost
of damage due to a breach of the subcontract by the subconsultant.

Miscellaneous DBE Program Requirements

Loss of DBE Eligibility: When a DBE firm has been removed from eligibility as a certified DBE
firm, the following actions will be taken:

1. When a Consultant has made a commitment to use a DBE firm that is not currently certified,
thereby making the Consultant ineligible to receive DBE goal credit for work performed, the
ineligible DBE firm’s work does not count toward the DBE goal. Consultant shall meet the DBE
goal with a DBE firm that is eligible to receive DBE credit for work performed, or must
demonstrate to the CRO that it has made good faith efforts to do so.

2. When a Consultant has executed a subcontract with a DBE firm prior to official notification of
the DBE firm’s loss of eligibility, Consultant may continue to use the firm on the contract and
shall continue to receive DBE credit toward DBE goal for the subconsultant’s work.

3. When Department has executed a prime contract with a DBE firm that is certified at the time of
contract execution but that is later ruled ineligible, the portion of the ineligible firm’s performance
of the contract remaining after VDOT issued the notice of its ineligibility shall be counted toward
the contract goal.

Termination of DBE: If a DBE subconsultant is terminated, or fails, refuses, or is unable to
complete the work on the contract for any reason, Consultant must promptly request approval
to substitute or replace that DBE firm in accordance with this section of this Special Provision.

Consultant, shall notify DCRO in writing before terminating and/or replacing the DBE firm that is
being used or represented to fulfill DBE-related contract obligations during the term of the
contract. Written consent from the DCRO for terminating the performance of any DBE firm shall
be granted only when the Consultant can demonstrate that the DBE firm is unable, unwilling, or
ineligible to perform its obligations for which the Consultant sought credit toward the DBE goal.
Such written consent by the Department to terminate any DBE shall concurrently constitute
written consent to substitute or replace the terminated DBE with another DBE. Consent to
terminate a DBE firm shall not be based on the Consultant’s ability to negotiate a more
advantageous contract with another subconsultant whether that subconsultant is, or is not, a
DBE firm.
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1. All Consultant requests to terminate, substitute, or replace a DBE firm shall be in writing,
and shall include the following information:

(@) The date the Consultant determined the DBE to be unwilling, unable, or ineligible
to perform.

(b) The projected date that the Consultant shall require a substitution or replacement DBE
to commence work if consent is granted to the request.

(c) A brief statement of facts describing and citing specific actions or inaction by the DBE
firm giving rise to Consultant’s assertion that the DBE firm is unwilling, unable, or
ineligible to perform;

(d) A brief statement of the DBE firm’s capacity and ability to perform the work as
determined by the Consultant;

(e) A brief statement of facts regarding actions taken by the Consultant, that Consultant
believes constitute good faith efforts toward enabling the DBE firm to perform;

(f) The current percentage of work completed by the DBE firm;
(g) The total dollar amount currently paid for work performed by the DBE firm;

(h) The total dollar amount remaining to be paid to the DBE firm for work completed, but for
which the DBE firm has not received payment, and with which the Consultant has no
dispute;

(i) The total dollar amount remaining to be paid to the DBE firm for work completed, but for
which the DBE firm has not received payment, and over which the Consultant and/or
the DBE firm have a dispute.

2. Consultant’s Written Notice to DBE of Pending Request to Terminate and Substitute with
another DBE.

Consultant shall send a copy of the “request to terminate and substitute” letter to the affected
DBE firm and make best efforts to ensure its receipt by the DBE firm, in conjunction with
submitting the request to the DCRO. The DBE firm may submit a response letter to the
DCRO and Department within two (2) business days of receiving the notice to terminate
from the Consultant. If the DBE firm submits a response letter, then Consultant shall, as
part of its subcontract, obligate the DBE firm to explain its position concerning performance
on the committed work. The Department will consider both the Consultant’s request and
the DBE firm’s response and explanation before approving the Consultant’s termination and
substitution request.

If, after making its best efforts to deliver a copy of the “request to terminate and substitute”
letter, the Consultant is unsuccessful in notifying the affected DBE firm, the Department will
verify that the DBE firm is unable or unwilling to continue performing its subcontract let with
respect to the contract. Department will timely approve the Consultant’s request for a
substitution.

3. Proposed Substitution of Another Certified DBE

Upon termination of a DBE firm, Consultant shall use reasonable good faith efforts to
replace the terminated DBE firm. The termination of such DBE firm shall not relieve
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Consultant of its obligations under this Special Provision, and the unpaid portion of the
terminated DBE firm’s subcontract will not be counted toward the DBE goal.

When a DBE substitution is necessary, the Consultant shall submit an amended Form C-
111 to the DCRO for approval with the name of another DBE firm, the proposed work to be
performed by that DBE firm, and the dollar amount of the work to replace the unfulfilled
portion of the work of the original DBE firm.

Should Consultant be unable to commit the remaining required dollar value to the substitute
DBE firm, the Consultant shall provide written evidence of good faith efforts made to obtain
the substitute value requirement. Department will review the quality, thoroughness, and
intensity of those efforts. Efforts that are viewed by Department as merely superficial or
pro-forma will not be considered good faith efforts to meet the DBE goal. Consultant must
document the steps taken that demonstrated its good faith efforts to obtain participation as
set forth in the Good Faith Efforts Described section of this Special Provision.

M. Suspect Evidence of Criminal Behavior

Failure of Consultant or any subconsultant to comply with the Standard Specifications, this Special
Provision, or any other contract document wherein there appears to be evidence of criminal conduct
shall be referred to the Attorney General for the Commonwealth of Virginia and/or the FHWA
Inspector General for criminal investigation and, if warranted prosecution.

Suspected DBE Fraud

In appropriate cases, Department will bring to the attention of the United States Department of
Transportation any appearance of false, fraudulent, or dishonest conduct in connection with the
DBE program, so that USDOT can take the steps, e.g., referral to the Department of Justice for
criminal prosecution, referral to the USDOT Inspector General, action under suspension and
debarment or “Program Fraud and Civil Penalties” rules provided in 49 CFR Part 31.

N. Availability of Records
Requests for information concerning any aspect of the DBE Program, the Department complies

with provisions of the Federal and Virginia Freedom of Information and Privacy Acts (5 U.S.C. 552
and 552a) and Code of Virginia § 2.2 -3700.
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SP107-001510-02 [formerly SP107-150100-01]

VIRGINIA DEPARTMENT OF TRANSPORTATION
SPECIAL PROVISION FOR
DBE REQUIREMENTS

August 18, 2017
SECTION 107 — LEGAL RESPONSIBILITIES of the Specifications is revised as follows:

Section 107.15 — Use of Small, Women-Owned, and Minority-Owned Business is renamed Use of
Disadvantaged Business Enterprises (DBEs) and replaced with the following:

(a) Disadvantaged Business Enterprise (DBE) Program Requirements

Any Contractor, subcontractor, supplier, DBE firm, and contract surety involved in the performance
of work on a federal-aid contract shall comply with the terms and conditions of the United States
Department of Transportation (USDOT) DBE Program as the terms appear in Part 26 of the Code
of Federal Regulations (49 CFR as amended), the USDOT DBE Program regulations; and the
Virginia Department of Transportation’s (VDOT or the Department) Road and Bridge Specifications
and DBE Program rules and regulations.

For the purposes of this provision, Contractor is defined as the Prime Contractor of the Contract;
and sub-contractor is defined as any DBE supplier, manufacturer, or subcontractor performing work
or furnishing material, supplies or services to the Contract. The Contractor shall physically include
this same contract provision in every supply or work/service subcontract that it makes or executes
with a subcontractor having work for which it intends to claim credit.

In accordance with 49 CFR Part 26 and VDOT’s DBE Program requirements, the Contractor, for
itself and for its subcontractors and suppliers, whether certified DBE firms or not, shall commit to
complying fully with the auditing, record keeping, confidentiality, cooperation, and anti-intimidation
or retaliation provisions contained in those federal and state DBE Program regulations. By bidding
on this contract, and by accepting and executing this contract, the Contractor agrees to assume
these contractual obligations and to bind the Contractor’s subcontractors contractually to the same
at the Contractor’s expense.

The Contractor or subcontractor shall not discriminate on the basis of race, color, sex, sexual
orientation, gender identity, or national origin in the performance of this contract. The Contractor
shall carry out applicable requirements of 49 CFR Part 26 in the award, administration, and
performance of this contract. Failure by the Contractor to carry out these requirements is a material
breach of this contract, which will result in the termination of this contract or other such remedy, as
VDOT deems appropriate.

All administrative remedies noted in this provision are automatic unless the Contractor exercises
the right of appeal within the required timeframe(s) specified herein. Appeal requirements,
processes, and procedures shall be in accordance with guidelines stated herein and current at the
time of the proceedings. Where applicable, the Department will notify the Contractor of any
changes to the appeal requirements, processes, and procedures after receiving notification of the
Contractor’s desire to appeal.

All time frames referenced in this provision are expressed in business days unless otherwise
indicated. Should the expiration of any deadline fall on a weekend or holiday, such deadline will
automatically be extended to the next normal business day.

(b) DBE Certification
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The only DBE firms eligible to perform work on a federal-aid contract for DBE contract goal credit
are firms certified as Disadvantaged Business Enterprises by the Virginia Department of Small
Business and Supplier Diversity (DSBSD) or the Metropolitan Washington Airports Authority
(MWAA) in accordance with federal and VDOT guidelines. DBE firms must be certified in the
specific work listed for DBE contract goal credit. A directory listing of certified DBE firms can be
obtained from the Virginia Department of Small Business and Supplier Diversity website:
www.sbsd.virginia.gov.

Bank Services

The Contractor and each subcontractor are encouraged to use the services of banks owned and
controlled by socially and economically disadvantaged individuals. Such banking services and the
fees charged for services typically will not be eligible for DBE Program contract goal credit. Such
information is available from the VDOT’s Internet Civil Rights Division website:
http://www.virginiadot.org/business/resources/Civil_Rights/VDOT DBE Program_Plan.pdf

DBE Program-Related Certifications Made by Bidders\Contractors

By submitting a bid and by entering into any contract on the basis of that bid, the bidder/Contractor
certifies to each of the following DBE Program-related conditions and assurances:

1. That the management and bidding officers of its firm agree to comply with the bidding and
project construction and administration obligations of the USDOT DBE Program requirements
and regulations of 49 CFR Part 26 as amended, and VDOT’s Road and Bridge Specifications
and DBE Program requirements and regulations.

2. Under penalty of perjury and other applicable penal law that it has complied with the DBE
Program requirements in submitting the bid, and shall comply fully with these requirements in
the bidding, award, and execution of the Contract.

3. To ensure that DBE firms have been given full and fair opportunity to participate in the
performance of the Contract. The bidder certifies that all reasonable steps were, and will be,
taken to ensure that DBE firms had, and will have, an opportunity to compete for and perform
work on the Contract. The bidder further certifies that the bidder shall not discriminate on the
basis of race, color, age, sex, sexual orientation, gender identity, or national origin in the
performance of the Contract or in the award of any subcontract. Any agreement between a
bidder and a DBE whereby the DBE promises not to provide quotations for performance of
work to other bidders is prohibited.

4. As a bidder, good faith efforts were made to obtain DBE participation in the proposed contract
at or above the goal for DBE participation established by VDOT. It has submitted as a part of
its bid true, accurate, complete, and detailed documentation of the good faith efforts it
performed to meet the Contract goal for DBE participation. The bidder, by signing and
submitting its bid, certifies the DBE participation information submitted within the stated time
thereafter is true, correct, and complete, and that the information provided includes the names
of all DBE firms that will participate in the Contract, the specific line item(s) that each listed
DBE firm will perform, and the creditable dollar amounts of the participation of each listed DBE.
The specific line item must reference the VDOT line number and item number contained in the
proposal.

5. The bidder further certifies, by signing its bid, it has committed to use each DBE firm listed for
the specific work item shown to meet the Contract goal for DBE participation. Award of the
Contract will be conditioned upon meeting these and other listed requirements of 49 CFR Part
26.53 and the contract documents. By signing the bid, the bidder certifies on work that it
proposes to sublet; it has made good faith efforts to seek out and consider DBEs as potential
subcontractors. The bidder shall contact DBES to solicit their interest, capability, and prices in
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sufficient time to allow them to respond effectively, and shall retain on file proper documentation
to substantiate its good faith efforts. Award of the Contract will be conditioned upon meeting
these and other listed requirements of 49 CFR Part 26.53 and the contract documents.

6. Once awarded the Contract, the Contractor shall make good faith efforts to utilize DBE firms to
perform work designated to be performed by DBEs at or above the amount or percentage of
the dollar value specified in the bidding documents. Further, the Contractor understands it
shall not unilaterally terminate, substitute for, or replace any DBE firm that was designated in
the executed contract in whole or in part with another DBE, any non-DBE firm, or with the
Contractor's own forces or those of an affiliate of the Contractor without the prior written consent
of VDOT as set out within the requirements of this provision.

7. Once awarded the contract, the Contractor shall designate and make known to the Department
a liaison officer who is assigned the responsibility of administering and promoting an active and
inclusive DBE program as required by 49 CFR Part 26 for DBEs. The designation and identity
of this officer need be submitted only once by the Contractor during any twelve (12) month
period at the preconstruction conference for the first contract the Contractor has been awarded
during that reporting period. The Department will post such information for informational and
administrative purposes at VDOT'’s Internet Civil Rights Division website.

8. Once awarded the Contract, the Contractor shall comply fully with all regulatory and contractual
requirements of the USDOT DBE Program, and that each DBE firm participating in the Contract
shall fully perform the designated work items with the DBE’s own forces and equipment under
the DBE’s direct supervision, control, and management. Where a contract exists and where
the Contractor, DBE firm, or any other firm retained by the Contractor has failed to comply with
federal or VDOT DBE Program regulations and/or their requirements on that contract, VDOT
has the authority and discretion to determine the extent to which the DBE contract regulations
and\or requirements have not been met, and will assess against the Contractor any remedies
available at law or provided in the Contract in the event of such a contract breach.

9. In the event a bond surety assumes the completion of work, if for any reason VDOT has
terminated the prime Contractor, the surety shall be obligated to meet the same DBE contract
terms and requirements as were required of the original prime Contractor in accordance with
the requirements of this specification.

(e) Disqualification of Bidder

Bidders may be disqualified from bidding for failure to comply with the requirements of this Special
Provision, the Contract specifications, and VDOT Road and Bridge Specifications.
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() Bidding Procedures

The following bidding procedures shall apply to the Contract for DBE Program compliance
purposes:

1.

Contract Goal, Good Faith Efforts Specified: All bidders evidencing the attainment of DBE
goal commitment equal to or greater than the required DBE goal established for the project
must submit completed Form C-111, Minimum DBE Requirements, and Form C-48,
Subcontractor/Supplier Solicitation and Utilization, as a part of the bid documents.

Form C-111 may be submitted electronically or may be faxed to the Department, but in no case
shall the bidder's Form C-111 be received later than 10:00 a.m. the next business day after the
time stated in the bid proposal for the receipt of bids. Form C-48 must be received within ten
(10) business days after the bid opening.

If, at the time of submitting its bid, the bidder knowingly cannot meet or exceed the required
DBE contract goal, it shall submit Form C-111 exhibiting the DBE patrticipation it commits to
attain as a part of its bid documents. The bidder shall then submit Form C-49, DBE Good Faith
Efforts Documentation, within two (2) business days after the bid opening.

The lowest responsive and responsible bidder must submit its properly executed Form C-112,
Certification of Binding Agreement, within three (3) business days after the bids are received.
DBEs bidding as prime contractors are not required to submit Form C-112 unless they are
utilizing other DBEs as subcontractors.

If, after review of the apparent lowest bid, VDOT determines the DBE requirements have not
been met, the apparent lowest successful bidder must submit Form C-49, DBE Good Faith
Efforts Documentation, which must be received by the Contract Engineer within two (2)
business days after official notification of such failure to meet the aforementioned DBE
requirements.

Forms C-48, C-49, C-111, and C-112 can be obtained from the VDOT website at:
http://vdotforms.vdot.virginia.gov/

Instructions for submitting Form C-111 can be obtained from the VDOT website at:
http://www.virginiadot.org/business/resources/const/Exp DBE_Commitments.pdf

Bid Rejection: The failure of a bidder to submit the required documentation within the
timeframes specified in the Contract Goal, Good Faith Efforts Specified section of this
Special Provision may be cause for rejection of that bidder’s bid.

If the lowest bidder is rejected for failure to submit the required documentation in the specified
time frames, the Department may award the work to the next lowest bidder, or re-advertise the
proposed work at a later date or proceed otherwise as determined by the Commonwealth.

Good Faith Efforts Described: In order to award a contract to a bidder that has failed to meet
DBE contract goal requirements, VDOT will determine if the bidder’'s efforts were adequate
good faith efforts, and if given all relevant circumstances, those efforts were made actively and
aggressively to meet the DBE requirements. Efforts to obtain DBE participation are not good
faith efforts if they could not reasonably be expected to produce a level of DBE patrticipation
sufficient to meet the DBE Program and contract goal requirements.

Good faith efforts may be determined through use of the following list of the types of actions
the bidder may make to obtain DBE participation. This is not intended to be a mandatory
checklist, nor is it intended to be exclusive or exhaustive. Other factors or types of efforts of
similar intent may be relevant in appropriate cases:
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a. Soliciting through reasonable and available means, such as but not limited to, attendance
at pre-bid meetings, advertising, and written notices to DBEs who have the capability to
perform the work of the Contract. Examples include: advertising in at least one
daily/weekly/monthly newspaper of general circulation, as applicable; phone contact with
a completely documented telephone log, including the date and time called, contact
person, or voice mail status; and internet contacts with supporting documentation, including
dates advertised. The bidder shall solicit this interest no less than five (5) business days
before the bids are due so that the solicited DBEs have enough time to reasonably respond
to the solicitation. The bidder shall determine with certainty if the DBESs are interested by
taking reasonable steps to follow up initial solicitations as evidenced by documenting such
efforts as requested on Form C-49, DBE Good Faith Efforts Documentation.

b. Selecting portions of the work to be performed by DBES in order to increase the likelihood
that the DBE goals will be achieved. This includes, where appropriate, breaking out
contract work items into economically feasible units to facilitate DBE participation, even
when the Contractor might otherwise prefer to completely perform all portions of this work
in its entirety or use its own forces;

c. Providing interested DBEs with adequate information about the plans, specifications, and
requirements of the Contract in a timely manner, which will assist the DBEs in responding
to a solicitation;

d. Negotiating for participation in good faith with interested DBEs;

(1) Evidence of such negotiation shall include the names, addresses, and telephone
numbers of DBEs that were considered; dates DBEs were contacted; a description of
the information provided regarding the plans, specifications, and requirements of the
Contract for the work selected for subcontracting; and, if insufficient DBE participation
seems likely, evidence as to why additional agreements could not be reached for DBEs
to perform the work;

(2) A bidder using good business judgment should consider a number of factors in
negotiating with subcontractors, including DBE subcontractors, and should take a
firm’s price, qualifications, and capabilities, as well as contract goals, into
consideration. However, the fact that there may be some additional costs involved in
finding and using DBEs is not sufficient reason for a bidder’s failure to meet the
Contract goal for DBE participation, as long as such costs are reasonable and
comparable to costs customarily appropriate to the type of work under consideration.
Also, the ability or desire of a bidder to perform the work of a contract with its own
organization does not relieve the bidder of the responsibility to make diligent good faith
efforts. Bidders are not, however, required to accept higher quotes from DBEs if the
price difference can be shown by the bidder to be excessive, unreasonable, or greater
than would normally be expected by industry standards;

e. A bidder cannot reject a DBE as being unqualified without sound reasons based on a
thorough investigation of the DBE’s capabilities. The DBE’s standing within its industry,
membership in specific groups, organizations, associations, and political or social
affiliations, and union vs. non-union employee status are not legitimate causes for the
rejection or non-solicitation of bids in the bidder’s efforts to meet the project goal for DBE
participation;

f.  Making efforts to assist interested DBESs in obtaining bonding, lines of credit, or insurance
as required by VDOT or by the bidder/Contractor;
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g. Making efforts to assist interested DBEs in obtaining necessary equipment, supplies,
materials, or related assistance or services subject to the restrictions contained in these
provisions;

h. Effectively using the services of appropriate personnel from VDOT and from DMBE;
available minority/women community or minority organizations; contractors’ groups; local,
state, and Federal minority/ women business assistance offices; and other organizations
as allowed on a case-by-case basis to provide assistance in the recruitment and utilization
of qualified DBEs.

(g) Documentation and Administrative Reconsideration of Good Faith Efforts

During Bidding: As described in the Contract Goal, Good Faith Efforts Specified section of this
Special Provision, the bidder must provide Form C-49, DBE Good Faith Efforts Documentation, of
its efforts made to meet the DBE contract goal as proposed by VDOT within the time frame specified
in this provision. The means of transmittal and the risk for timely receipt of this information shall be
the responsibility of the bidder. The bidder shall attach additional pages to the certification, if
necessary, in order to fully detail specific good faith efforts made to obtain the DBE firms
participation in the proposed contract work.

However, regardless of the DBE contract goal participation level proposed by the bidder or the
extent of good faith efforts shown, all bidders shall timely and separately file their completed and
executed forms C-111, C-112, C-48, and C-49, as aforementioned, or face potential bid rejection.

If a bidder does not submit its completed and executed forms C-111, or C-112, when required by
this Special Provision, the bidder’s bid will be considered non-responsive and may be rejected.

Where the Department upon initial review of the bid results determines the apparent low bidder has
failed or appears to have failed to meet the requirements of the Contract Goal, Good Faith Efforts
Specified section of this Special Provision and has failed to adequately document that it made a
good faith effort to achieve sufficient DBE participation as specified in the bid proposal, that firm
upon notification of the Department’s initial determination will be offered the opportunity for
administrative reconsideration before VDOT rejects that bid as non-responsive. The bidder shall
address such request for reconsideration in writing to the Contract Engineer within five (5) business
days of receipt of notification by the Department and shall be given the opportunity to discuss the
issue and present its evidence in person to the Administrative Reconsideration Panel. The
Administrative Reconsideration Panel will be made up of VDOT Division Administrators or their
designees, none of who took part in the initial determination that the bidder failed to make the goal
or make adequate good faith efforts to do so. After reconsideration, VDOT shall notify the bidder
in writing of its decision and explain the basis for finding that the bidder did or did not meet the goal
or make adequate good faith efforts to do so.

If, after reconsideration, the Department determines the bidder has failed to meet the requirements
of the Contract goal and has failed to make adequate good faith efforts to achieve the level of DBE
participation as specified in the bid proposal, the bidder’s bid will be rejected.

If sufficient documented evidence is presented to demonstrate that the apparent low bidder made
reasonable good faith efforts, the Department will award the Contract and reduce the DBE
requirement to the actual commitment identified by the lowest successful bidder at the time of its
bid. The Contractor is still encouraged to seek additional DBE participation during the life of the
Contract.

However, such action will not relieve the Contractor of its responsibility for complying with the
reduced DBE requirement during the life of the Contract or any administrative sanctions as may be
appropriate.
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During the Contract: If a DBE, through no fault of the Contractor, is unable or unwilling to fulfill
his agreement with the Contractor, the Contractor shall immediately notify the Department and
provide all relevant facts. If a Contractor relieves a DBE subcontractor of the responsibility to
perform work under their subcontract, the Contractor is encouraged to take the appropriate steps
to obtain a DBE to perform an equal dollar value of the remaining subcontracted work. In such
instances, the Contractor is expected to seek DBE participation towards meeting the goal during
the performance of the Contract.

If the Contractor fails to conform to the schedule of DBE participation as shown on the progress
schedule, or at any point at which it is clearly evident that the remaining dollar value of allowable
credit for performing work is insufficient to obtain the scheduled participation, and the Contractor
has not taken the preceding actions, the Contractor and any aforementioned affiliates may be
subject to disallowance of DBE credit until such time as conformance with the schedule of DBE
participation is achieved.

Project Completion: If the Contractor fails upon completion of the project to meet the required
participation, the Contractor and any prime contractual affiliates, as in the case of a joint venture,
may be enjoined from bidding as a prime Contractor, or participating as a subcontractor on VDOT
projects for a period of 90 days.

Prior to enjoinment from bidding or denial to participate as a subcontractor for failure to comply with
participation requirements, as provided hereinbefore, the Contractor may submit documentation to
the State Construction Engineer to substantiate that failure was due solely to quantitative
underrun(s), elimination of items subcontracted to DBESs, or to circumstances beyond their control,
and that all feasible means have been used to obtain the required participation. The State
Construction Engineer upon verification of such documentation shall make a determination whether
or not the Contractor has met the requirements of the Contract.

If it is determined that the aforementioned documentation is insufficient or the failure to meet
required participation is due to other reasons, the Contractor may request an appearance before
the Administrative Reconsideration Panel to establish that all feasible means were used to meet
such participation requirements. The decision of the Administrative Reconsideration Panel shall
be administratively final. If the decision is made to enjoin the Contractor from bidding on other
VDOT work as described herein, the enjoinment period will begin upon the Contractor’s failure to
request a hearing within the designated time frame or upon the Administrative Reconsideration
Panel’s decision to enjoin, as applicable.

(h) DBE Participation for Contract Goal Credit

1. Cost-plus subcontracts will not be considered to be in accordance with normal industry practice
and will not normally be allowed for credit.

2. The applicable percentage of the total dollar value of the Contract or Subcontract awarded to
the DBE will be counted toward meeting the Contract goal for DBE participation in accordance
with the DBE Program-Related Certifications Made by Bidders\Contractors section of this
Special Provision for the value of the work, goods, or services that are actually performed or
provided by the DBE firm itself or subcontracted by the DBE to other DBE firms.

3. When a DBE performs work as a participant in a joint venture with a non-DBE firm, the
Contractor may count toward the DBE goal only that portion of the total dollar value of the
Contract equal to the distinctly defined portion of the Contract work that the DBE has performed
with the DBE’s own forces or in accordance with the provisions of this Section. The Department
shall be contacted in advance regarding any joint venture involving both a DBE firm and a non-
DBE firm to coordinate Department review and approval of the joint venture’s organizational
structure and proposed operation where the Contractor seeks to claim the DBE’s credit toward
the DBE contract goal.
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When a DBE subcontracts part of the work of the Contract to another firm, the value of that
subcontracted work may be counted toward the DBE contract goal only if the DBE's
subcontractor at a lower tier is a certified DBE. Work that a DBE subcontracts to either a non-
DBE firm or to a non-certified DBE firm will not count toward the DBE contract goal. The cost
of supplies and equipment a DBE subcontractor purchases or leases from the prime Contractor
or the prime’s affiliated firms will not count toward the Contract goal for DBE participation.

The Contractor may count expenditures to a DBE subcontractor toward the DBE contract goal
only if the DBE performs a Commercially Useful Function (CUF) on that contract.

A Contractor may not count the participation of a DBE subcontractor toward the Contractor's
final compliance with the DBE contract goal obligations until the amount being counted has
actually been paid to the DBE. A Contractor may count sixty (60) percent of its expenditures
actually paid for materials and supplies obtained from a DBE certified as a regular dealer, and
one hundred (100) percent of such expenditures actually paid for materials and supplies
obtained from a certified DBE manufacturer.

a. Forthe purposes of this Special Provision, a regular dealer is defined as a firm that owns,
operates, or maintains a store, warehouse, or other establishment in which the materials,
supplies, articles, or equipment required and used under the Contract are bought, kept in
stock, and regularly sold or leased to the public in the usual course of business. To be a
regular dealer, the DBE firm shall be an established business that regularly engages, as
its principal business and under its own name, in the purchase and sale or lease of the
products or equipment in question. Packagers, brokers, manufacturers' representatives,
or other persons who arrange or expedite transactions will not be considered regular
dealers.

b. A DBE firm may be a regular dealer in such bulk items as petroleum products, steel,
cement, gravel, stone, or asphalt without owning, operating, or maintaining a place of
business where it keeps such items in stock if the DBE both owns and operates distribution
equipment for the products it sells and provides for the Contract work. Any
supplementation of a regular dealer's own distribution equipment shall be by a long-term
lease agreement and not on an ad hoc or contract-by-contract basis to be eligible for credit
to meet the DBE contract goal.

c. If a DBE regular dealer is used for DBE contract goal credit, no additional credit will be
given for hauling or delivery to the project site goods or materials sold by that DBE regular
dealer. Those delivery costs shall be deemed included in the price charged for the goods
or materials by the DBE regular dealer, who shall be responsible for their distribution.

d. For the purposes of this Special Provision, a manufacturer will be defined as a firm that
operates or maintains a factory or establishment that produces on the premises the
materials, supplies, articles, or equipment required under the Contract and of the general
character described by the project specifications. A manufacturer shall include firms that
produce finished goods or products from raw or unfinished material, or purchase and
substantially alter goods and materials to make them suitable for construction use before
reselling them.

e. A Contractor may count toward the DBE contract goal the following expenditures to DBE
firms that are not regular dealers or manufacturers for DBE program purposes:

(1) The entire amount of fees or commissions charged by a DBE firm for providing a bona
fide service, such as professional, technical, consultant or managerial services, or for
providing bonds or insurance specifically required for the performance of the federal-
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aid contract, if the fee is reasonable and not excessive or greater than would normally
be expected by industry standards for the same or similar services.

(2) The entire amount of that portion of the construction contract that is performed by the
DBE's own forces and equipment under the DBE's supervision. This includes the cost
of supplies and materials ordered and paid for by the DBE for contract work, including
supplies purchased or equipment leased by the DBE, except supplies and equipment
a DBE subcontractor purchases or leases from the prime Contractor or its affiliates.

f. A Contractor may count toward the DBE contract goal one hundred (100) percent of the
fees paid to a DBE trucker or hauler for the delivery of material and supplies required on
the project job site, but not for the cost of those materials or supplies themselves, provided
that the trucking or hauling fee is determined by VDOT to be reasonable, as compared with
fees customarily charged by non-DBE firms for similar services. A Contractor shall not
count costs for the removal or relocation of excess material from or on the job site when
the DBE trucking company is not the manufacturer of or a regular dealer in those materials
and supplies. The DBE trucking firm shall also perform a Commercially Useful Function
(CUF) on the project and not operate merely as a pass through for the purposes of gaining
credit toward the DBE contract goal. Prior to submitting a bid, the Contractor shall
determine, or contact the VDOT Civil Rights Division or its district Offices for assistance in
determining, whether a DBE trucking firm will meet the criteria for performing a CUF on the
project. See section on Miscellaneous DBE Program Requirements; Factors used to
Determine if a DBE Trucking Firm is Performing a CUF.

g. The Contractor will receive DBE contract goal credit for the fees or commissions charged
by and paid to a DBE broker who arranges or expedites sales, leases, or other project work
or service arrangements provided that those fees are determined by VDOT to be
reasonable and not excessive as compared with fees customarily charged by non-DBE
firms for similar services. For the purposes of this Special Provision, a broker is defined
as a person or firm that regularly engages in arranging for delivery of material, supplies,
and equipment, or regularly arranges for the providing of project services as a course of
routine business but does not own or operate the delivery equipment necessary to
transport materials, supplies, or equipment to or from a job site.

(i) Performing a Commercially Useful Function (CUF)

No credit toward the DBE contract goal will be allowed for contract payments or expenditures to a
DBE firm if that DBE firm does not perform a CUF on that contract. A DBE performs a CUF when
the DBE is solely responsible for execution of a distinct element of the Contract work and the DBE
actually performs, manages, and supervises the work involved with the firm’s own forces or in
accordance with the provisions of the DBE Participation for Contract Goal Credit section of this
Special Provision. To perform a CUF the DBE alone shall be responsible and bear the risk for the
material and supplies used on the Contract, selecting a supplier or dealer from those available,
negotiating price, determining quality and quantity, ordering the material and supplies, installing
those materials with the DBE’s own forces and equipment, and paying for those materials and
supplies. The amount the DBE firm is to be paid under the Contract shall be commensurate with
the work the DBE actually performs and the DBE credit claimed for the DBE'’s performance.

Monitoring CUF Performance: It shall be the Contractor's responsibility to ensure that all DBE
firms selected for subcontract work on the Contract, for which he seeks to claim credit toward the
Contract goal, perform a CUF. Further, the Contractor is responsible for and shall ensure that each
DBE firm fully performs the DBE’s designated tasks with the DBE’s own forces and equipment
under the DBE’s own direct supervision and management or in accordance with the provisions of
the DBE Participation for Contract Goal Credit section of this Special Provision. For the
purposes of this provision the DBE's equipment will mean either equipment directly owned by the
DBE as evidenced by title, bill of sale or other such documentation, or leased by the DBE, and over
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which the DBE has control as evidenced by the leasing agreement from a firm not owned in whole
or part by the prime Contractor or an affiliate of the Contractor under this contract.

VDOT will monitor the Contractor's DBE involvement during the performance of the Contract.
However, VDOT is under no obligation to warn the Contractor that a DBE's participation will not
count toward the goal.

DBEs Must Perform a Useful and Necessary Role in Contract Completion: A DBE does not
perform a commercially useful function if the DBE’s role is limited to that of an extra participant in
a transaction, contract, or project through which funds are passed in order to obtain the appearance
of DBE participation.

DBEs Must Perform The Contract Work With Their Own Workforces: If a DBE does not perform
and exercise responsibility for at least thirty (30) percent of the total cost of the DBE’s contract with
the DBE’s own work force, or the DBE subcontracts a greater portion of the work of a contract than
would be expected on the basis of normal industry practice for the type of work involve, VDOT will
presume that the DBE is not performing a CUF and such participation will not be counted toward
the Contract goal.

VDOT Makes Final Determination On Whether a CUF Is Performed: VDOT has the final
authority to determine whether a DBE firm has performed a CUF on a federal-aid contract. To
determine whether a DBE is performing or has performed a CUF, VDOT will evaluate the amount
of work subcontracted by that DBE firm or performed by other firms and the extent of the
involvement of other firms’ forces and equipment. Any DBE work performed by the Contractor or
by employees or equipment of the Contractor shall be subject to disallowance under the DBE
Program, unless the independent validity and need for such an arrangement and work is
demonstrated.

Verification of DBE Participation and Imposed Damages

Within fourteen days after contract execution, the Contractor shall submit to the Responsible
Engineer, with a copy to the District Civil Rights Office (DCRO), a fully executed subcontract
agreement for each DBE used to claim credit in accordance with the requirements stated on Form C-
112. The subcontract agreement shall be executed by both parties stating the work to be performed,
the details or specifics concerning such work, and the price which will be paid to the DBE
subcontractor. Because of the commercial damage that the Contractor and its DBE subcontractor
could suffer if their subcontract pricing, terms, and conditions were known to competitors, the
Department staff will treat subcontract agreements as proprietary Contractor trade secrets with
regard to Freedom of Information Act requests. In lieu of subcontract agreements, purchase orders
may be submitted for haulers, suppliers, and manufacturers. These too, will be treated
confidentially and protected. Such purchase orders must contain, as a minimum, the following
information: authorized signatures of both parties; description of the scope of work to include
contract item numbers, quantities, and prices; and required federal contract provisions.

The Contractor shall also furnish, and shall require each subcontractor to furnish, information
relative to all DBE involvement on the project for each quarter during the life of the Contract in
which participation occurs and verification is available. The information shall be indicated on Form
C-63, DBE and SWAM Payment Compliance Report. The department reserves the right to request
proof of payment via copies of cancelled checks with appropriate identifying notations. Failure to
provide Form C-63 to the District Civil Rights Office (DCRO) within five (5) business days after the
reporting period may result in delay of approval of the Contractor's monthly progress estimate for
payment. The names and certification numbers of DBE firms provided by the Contractor on the
various forms indicated in this Special Provision shall be exactly as shown on the DMBE’s or
MWAA'’s latest list of certified DBEs. Signatures on all forms indicated herein shall be those of
authorized representatives of the Contractor as shown on the Prequalification Application, Form C-
32 or the Prequalification/Certification Renewal Application, Form C-32A, or authorized by letter
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from the Contractor. If DBE firms are used which have not been previously documented with the
Contractor’s bid and for which the Contractor now desires to claim credit toward the project goal,
the Contractor shall be responsible for submitting necessary documentation in accordance with the
procedures stipulated in this Special Provision to cover such work prior to the DBE beginning work.

Form C-63 can be obtained from the VDOT website at: http://vdotforms.vdot.virginia.gov/

The Contractor shall submit to the Responsible Engineer its progress schedule with a copy to the
DCRO, as required by Section 108.03 of the Specifications or other such specific contract
scheduling specification that may include contractual milestones, i.e., monthly or VDOT requested
updates. The Contractor shall include a narrative of applicable DBE activities relative to work
activities of the Contractor’s progress schedule, including the approximate start times and durations
of all DBE patrticipation to be claimed for credit that shall result in full achievement of the DBE goal
required in the Contract.

On contracts awarded on the basis of good faith efforts, narratives or other agreeable format of
schedule information requirements and subsequent progress determination shall be based on the
commitment information shown on the latest Form C-111 as compared with the appropriate Form
C-63.

Prior to beginning any major component or quarter of the work, as applicable, in which DBE work
is to be performed, the Contractor shall furnish a revised Form C-111 showing the name(s) and
certification number(s) of any current DBEs not previously submitted who will perform the work
during that major component or quarter for which the Contractor seeks to claim credit toward the
Contract DBE goal. The Contractor shall obtain the prior approval of the Department for any
assistance it may provide to the DBE beyond its existing resources in executing its commitment to
the work in accordance with the requirements listed in the Good Faith Efforts Described section
of this Special Provision. If the Contractor is aware of any assistance beyond a DBE’s existing
resources that the Contractor, or another subcontractor, may be contemplating or may deem
necessary and that have not been previously approved, the Contractor shall submit a new or
revised narrative statement for VDOT’s approval prior to assistance being rendered.

If the Contractor fails to comply with correctly completing and submitting any of the required
documentation requested by this provision within the specified time frames, the Department will
withhold payment of the monthly progress estimate until such time as the required submissions are
received VDOT. Where such failures to provide required submittals or documentation are repeated
the Department will move to enjoin the Contractor and any prime contractual affiliates, as in the
case of a joint venture, from bidding as a prime Contractor, or participating as a subcontractor on
VDOT projects until such submissions are received.

Documentation Required for Semi-final Payment

On those projects nearing completion, the Contractor must submit Form C-63 marked “Semi-Final”
within twenty (20) days after the submission of the last regular monthly progress estimate to the
DCRO. The form must include each DBE used on the Contract work and the work performed by
each DBE. The form shall include the actual dollar amount paid to each DBE for the accepted
creditable work on the Contract. The form shall be certified under penalty of perjury, or other
applicable law, to be accurate and complete. VDOT will use this certification and other information
available to determine applicable DBE credit allowed to date by VDOT and the extent to which the
DBEs were fully paid for that work. The Contractor shall acknowledge by the act of filing the form
that the information is supplied to obtain payment regarding a federal participation contract. A letter
of certification, signed by both the prime Contractor and appropriate DBEs, will accompany the
form, indicating the amount, including any retainage, if present, that remains to be paid to the
DBE(s).

Documentation Required for Final Payment
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On those projects that are complete, the Contractor shall submit a final Form C-63 marked “Final”
to the DCRO, within thirty (30) days of the final estimate. The form must include each DBE used
on the Contract and the work performed by each DBE. The form shall include the actual dollar
amount paid to each DBE for the creditable work on the Contract. VDOT will use this form and
other information available to determine if the Contractor and DBEs have satisfied the DBE contract
goal percentage specified in the Contract and the extent to which credit was allowed. The
Contractor shall acknowledge by the act of signing and filing the form that the information is
supplied to obtain payment regarding a federal participation contract.

(m) Prompt Payment Requirements

The Contractor shall make prompt and full payment to the subcontractor(s) of any retainage held
by the prime Contractor after the subcontractor’s work is satisfactorily completed.

For purposes of this Special Provision, a subcontractor's work is satisfactorily completed when all
the tasks called for in the subcontract have been accomplished, documented, and accepted as
required by the contract documents by VDOT. When VDOT has made partial acceptance of a
portion of the prime contract, the Department will consider the work of any subcontractor covered
by that partial acceptance to be satisfactorily completed. Payment will be made in accordance with
the requirements of Section 107.01, Section 109.08, and Section 109.09 of the Specifications.

Upon VDOT'’s payment of the subcontractor’s portion of the work as shown on the monthly progress
estimate and the receipt of payment by the Contractor for such work, the Contractor shall make
compensation in full to the subcontractor for that portion of the work satisfactorily completed and
accepted by the Department. For the purposes of this Special Provision, payment of the
subcontractor’s portion of the work shall mean the Contractor has issued payment in full, less
agreed upon retainage, if any, to the subcontractor for that portion of the subcontractor’s work that
VDOT paid to the Contractor on the monthly progress estimate.

The Contractor shall make payment of the subcontractor’s portion of the work within seven (7) days
of the receipt of payment from VDOT in accordance with the requirements of Section 107.01,
Section 109.08, and Section 109.09 of the Specifications.

If the Contractor fails to make payment for the subcontractor’s portion of the work within the time
frame specified herein, the subcontractor shall contact the Responsible Engineer and the
Contractor’s bonding company in writing. The bonding company and VDOT will investigate the
cause for non-payment and, barring mitigating circumstances that would make the subcontractor
ineligible for payment, ensure payment in accordance with the requirements of Section 107.01,
Section 109.08, and Section 109.09 of the Specifications.

By bidding on this contract, and by accepting and executing this contract, the Contractor agrees to
assume these contractual obligations, and to bind the Contractor’s subcontractors contractually to
those prompt payment requirements.
Nothing contained herein shall preclude the Contractor from withholding payment to the
subcontractor in accordance with the terms of the subcontract in order to protect the Contractor
from loss or cost of damage due to a breach of agreement by the subcontractor.

(n) Miscellaneous DBE Program Requirements

1. Loss of DBE Eligibility: When a DBE firm has been removed from eligibility as a certified DBE
firm, the following actions will be taken:

a. When a Bidder/Contractor has made a commitment to use a DBE firm that is not currently
certified, thereby making the Contractor ineligible to receive DBE participation credit for
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work performed, and a subcontract has not been executed, the ineligible DBE firm does
not count toward either the Contract goal or overall goal. The Contractor shall meet the
Contract goal with a DBE firm that is eligible to receive DBE credit for work performed, or
must demonstrate to the Contract Engineer that it has made good faith efforts to do so.

b. When a Bidder/Contractor has executed a subcontract with a certified DBE firm prior to
official notification of the DBE firm’s loss of eligibility, the Contractor may continue to use
the firm on the Contract and shall continue to receive DBE credit toward its DBE goal for
the subcontractor’s work.

c. When VDOT has executed a prime contract with a DBE firm that is certified at the time of
contract execution but that is later ruled ineligible, the portion of the ineligible firm’s
performance on the Contract before VDOT has issued the notice of its ineligibility shall
count toward the Contract goal.

Termination of DBE: If a certified DBE subcontractor is terminated, or fails, refuses, or is
unable to complete the work on the Contract for any reason, the Contractor must promptly
request approval to substitute or replace that firm in accordance with this section of this Special
Provision.

The Contractor, as aforementioned in DBE Program-Related Certifications Made by
Bidders/Contractors, shall notify VDOT in writing before terminating and/or replacing the DBE
that was committed as a condition of contract award or that is otherwise being used or
represented to fulfill DBE contract obligations during the Contract performance period. Written
consent from the Department for terminating the performance of any DBE shall be granted only
when the Contractor can demonstrate that the DBE is unable, unwilling, or ineligible to perform
its obligations for which the Contractor sought credit toward the Contract DBE goal. Such
written consent by the Department to terminate any DBE shall concurrently constitute written
consent to substitute or replace the terminated DBE with another DBE. Consent to terminate
a DBE shall not be based on the Contractor’s ability to negotiate a more advantageous contract
with another subcontractor whether that subcontractor is, or is not, a certified DBE.

a. All Contractor requests to terminate, substitute, or replace a certified DBE shall be in
writing, and shall include the following information:

(1) The date the Contractor determined the DBE to be unwilling, unable, or ineligible to
perform.

(2) The projected date that the Contractor shall require a substitution or replacement DBE
to commence work if consent is granted to the request.

(3) A brief statement of facts describing and citing specific actions or inaction by the DBE
giving rise to the Contractor’s assertion that the DBE is unwilling, unable, or ineligible
to perform;

(4) A brief statement of the affected DBE’s capacity and ability to perform the work as
determined by the Contractor;

(5) A brief statement of facts regarding actions taken by the Contractor which are believed
to constitute good faith efforts toward enabling the DBE to perform;

(6) The current percentage of work completed on each bid item by the DBE;

(7) The total dollar amount currently paid per bid item for work performed by the DBE;
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(8) The total dollar amount per bid item remaining to be paid to the DBE for work
completed, but for which the DBE has not received payment, and with which the
Contractor has no dispute;

(9) The total dollar amount per bid item remaining to be paid to the DBE for work
completed, but for which the DBE has not received payment, and over which the
Contractor and/or the DBE have a dispute.

b. Contractor’s Written Notice to DBE of Pending Request to Terminate and Substitute with
another DBE.

The Contractor shall send a copy of the “request to terminate and substitute” letter to the
affected committed DBE firm, in conjunction with submitting the request to the DCRO. The
affected DBE firm may submit a response letter to the Department within two (2) business
days of receiving the notice to terminate from the Contractor. The affected DBE firm shall
explain its position concerning performance on the committed work. The Department will
consider both the Contractor’'s request and the DBE’s response and explanation before
approving the Contractor’s termination and substitution request, or determining if any
action should be taken against the Contractor.

If, after making its best efforts to deliver a copy of the “request to terminate and substitute”
letter, the Contractor is unsuccessful in notifying the affected DBE firm, the Department will
verify that the affected, committed DBE firm is unable or unwilling to continue the Contract.
The Department will immediately approve the Contractor’s request for a substitution.

c. Proposed Substitution of Another Certified DBE

Upon termination of a DBE, the Contractor shall use reasonable good faith efforts to
replace the terminated DBE. The termination of such DBE shall not relieve the Contractor
of its obligations pursuant to this section, and the unpaid portion of the terminated DBE’s
contract will not be counted toward the Contract goal.

When a DBE substitution is necessary, the Contractor shall submit an amended Form C-
111 with the name of another DBE firm, the proposed work to be performed by that firm,
and the dollar amount of the work to replace the unfulfilled portion of the work of the
originally committed DBE firm. The Contractor shall furnish all pertinent information
including the Contract I.D. number, project number, bid item, item description, bid unit and
bid quantity, unit price, and total price. In addition, the Contractor shall submit
documentation for the requested substitute DBE as described in this section of this Special
Provision.

Should the Contractor be unable to commit the remaining required dollar value to the
substitute DBE, the Contractor shall provide written evidence of good faith efforts made to
obtain the substitute value requirement. The Department will review the quality,
thoroughness, and intensity of those efforts. Efforts that are viewed by VDOT as merely
superficial or pro-forma will not be considered good faith efforts to meet the Contract goal
for DBE patrticipation. The Contractor must document the steps taken that demonstrated
its good faith efforts to obtain participation as set forth in the Good Faith Efforts Described
section of this Special Provision.

3. Factors Used to determine if a DBE Trucking Firm is performing a CUF:

The following factors will be used to determine whether a DBE trucking company is performing
a CUF:
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To perform a CUF the DBE trucking firm shall be completely responsible for the
management and supervision of the entire trucking operation for which the DBE is
responsible by subcontract on a particular contract. There shall not be a contrived
arrangement, including, but not limited to, any arrangement that would not customarily and
legally exist under regular construction project subcontracting practices for the purpose of
meeting the DBE contract goal,

The DBE must own and operate at least one fully licensed, insured, and operational truck
used in the performance of the Contract work. This does not include a supervisor’s pickup
truck or a similar vehicle that is not suitable for and customarily used in hauling the
necessary materials or supplies;

The DBE receives full contract goal credit for the total reasonable amount the DBE is paid
for the transportation services provided on the Contract using trucks the DBE owns,
insures, and operates using drivers that the DBE employs and manages;

The DBE may lease trucks from another certified DBE firm, including from an owner-
operator who is certified as a DBE. The DBE firm that leases trucks from another DBE will
receive credit for the total fair market value actually paid for transportation services the
lessee DBE firm provides on the Contract;

The DBE may also lease trucks from a non-DBE firm, including an owner-operator. The
DBE who leases trucks from a non-DBE is entitled to credit for the total value of the
transportation services provided by non-DBE lessees, not to exceed the value of
transportation services provided by DBE-owned trucks on the Contract. For additional
participation by non-DBE lessees, the DBE will only receive credit for the fee or commission
it receives as a result of the lease arrangement.

EXAMPLE
DBE Firm X uses two (2) of its own trucks on a contract. The firm leases two
(2) trucks from DBE Firm Y and six (6) trucks from non-DBE Firm Z.

Value of Trans.

Serv.
(For lllustrative
Firm X Purposes Only)
Truck 1 Owned by DBE $100 per day
Truck 2 Owned by DBE $100 per day
Firm Y
Truck 1 Leased from DBE $110 per day
Truck 2 Leased from DBE $110 per day
Firm Z
Truck 1 Leased from Non $125 per day
DBE
Truck 2 Leased from Non $125 per day
DBE
Truck 3 Leased from Non $125 per day
DBE
Truck 4 Leased from Non $125 per day
DBE
Truck 5 Leased from Non $125 per day
DBE*
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Truck 6 Leased from Non $125 per day
DBE*

DBE credit would be awarded for the total transportation services provided by
DBE Firm X and DBE Firm Y, and may also be awarded for the total value of
transportation services by four (4) of the six (6) trucks provided by non-DBE
Firm Z (not to exceed the value of transportation services provided by DBE-
owned trucks).

Credit = 8 Trucks
Total Value of Transportation Services = $820

In all, full DBE credit would be allowed for the participation of eight (8) trucks
(twice the number of DBE trucks owned and leased) and the dollar value
attributable to the Value of Transportation Services provided by the 8 trucks.

* With respect to the other two trucks provided by non-DBE Firm Z, DBE credit
could be awarded only for the fees or commissions pertaining to those trucks
that DBE Firm X receives as a result of the lease with non-DBE Firm Z.

f.  For purposes of this section, the lease must indicate that the DBE firm leasing the truck
has exclusive use of and control over the truck. This will not preclude the leased truck from
working for others during the term of the lease with the consent of the DBE, provided the
lease gives the DBE absolute priority for and control over the use of the leased truck.
Leased trucks must display the name and identification number of the DBE firm that has
leased the truck at all times during the life of the lease.

4. Data Collection: In accordance with 49CFR Section 26.11, all firms bidding on prime contracts
and bidding or quoting subcontracts on federal-aid projects shall provide the following
information to the Contract Engineer annually.

e Firm name

e Firm address

e Firm’s status as a DBE or non-DBE
e The age of the firm and

e The annual gross receipts of the firm

The means of transmittal and the risk for timely receipt of this information shall be the
responsibility of the bidder. However, the above information can be submitted by means of the
Annual Gross Receipts Survey as required in the Prequalification/Certification application.

All bidders, including DBE prime Contractor bidders, shall complete and submit to the Contract
Engineer the Subcontractor/Supplier Solicitation and Utilization Form C-48 for each bid
submitted; to be received within ten (10) business days after the bid opening. Failure of bidders
to submit this form in the time frame specified may be cause for disqualification of the bidder
and rejection of their bid in accordance with the requirements of this Special Provision, the
Contract specifications, and VDOT Road and Bridge specifications.

(0) Suspect Evidence of Criminal Behavior

Failure of a bidder, Contractor, or subcontractor to comply with the Virginia Department of
Transportation Road and Bridge Specifications and these Special Provisions wherein there
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appears to be evidence of criminal conduct shall be referred to the Attorney General for the
Commonwealth of Virginia and/or the FHWA Inspector General for criminal investigation and, if
warranted, prosecution.

Suspected DBE Fraud

In appropriate cases, VDOT will bring to the attention of the U. S. Department of Transportation
(USDOT) any appearance of false, fraudulent, or dishonest conduct in connection with the DBE
program, so that USDOT can take the steps, e.g., referral to the Department of Justice for criminal
prosecution, referral to the USDOT Inspector General, action under suspension and debarment or
Program Fraud and Civil Penalties rules provided in 49CFR Part 31.

Summary of Remedies for Non-Compliance with DBE Program Requirements

Failure of any bidder\Contractor to comply with the requirements of this Special Provision for
Section 107.15 of the Virginia Road and Bridge Specifications, which is deemed to be a condition
of bidding, or where a contract exists, is deemed to constitute a breach of contract shall be
remedied in accordance with the following:

1. Disadvantaged Business Enterprise (DBE) Program Requirements

The Contractor shall carry out applicable requirements of 49 CFR Part 26 in the award,
administration, and performance of this contract. Failure by the Contractor to carry out these
requirements is a material breach of this contract, which will result in the termination of this
contract or other such remedy, as VDOT deems appropriate.

All administrative remedies noted in this provision are automatic unless the Contractor
exercises the right of appeal within the required timeframe(s) specified herein.

2. DBE Program-Related Certifications Made by Bidders\Contractors

Once awarded the contract, the Contractor shall comply fully with all regulatory and contractual
requirements of the USDOT DBE Program, and that each certified DBE firm participating in the
Contract shall fully perform the designated work items with the DBE’s own forces and
equipment under the DBE’s direct supervision, control, and management. Where a contract
exists and where the Contractor, DBE firm, or any other firm retained by the Contractor has
failed to comply with federal or VDOT DBE Program regulations and/or their requirements on
that contract, VDOT has the authority and discretion to determine the extent to which the DBE
contract requirements have not been met, and will assess against the Contractor any remedies
available at law or provided in the Contract in the event of such a contract breach.

3. Disqualification of Bidder

Bidders may be disqualified from bidding for failure to comply with the requirements of this
Special Provision, the Contract specifications, and VDOT Road and Bridge Specifications.

4. Bidding Procedures

The failure of a bidder to submit the required documentation within the timeframes specified in
the Contract Goal, Good Faith Efforts Specified section of this Special Provision may be
cause for rejection of that bidder’'s bid. If the lowest bidder is rejected for failure to submit
required documentation in the specified time frames, the Department may either award the
work to the next lowest bidder, or re-advertise and construct the work under contract or
otherwise as determined by the Commonwealth.

17



RFQ 2024-01 Attachment 16

In order to award a contract to a bidder that has failed to meet DBE contract goal requirements,
VDOT will determine if the bidder’s efforts were adequate good faith efforts, and if given all
relevant circumstances, those efforts were to the extent a bidder actively and aggressively
seeking to meet the requirements would make. Regardless of the DBE contract goal
participation level proposed by the bidder or the extent of good faith efforts shown, all bidders
shall timely and separately file their completed and executed Forms C-111, C-112, C-48, and
Form C-49, as aforementioned, or face potential bid rejection. If a bidder does not submit it’s
completed and executed C-111, or C-112, when required by this Special Provision, the bidder’s
bid will be considered non-responsive and may be rejected. If, after reconsideration, the
Department determines the bidder has failed to meet the requirements of the Contract goal and
has failed to make adequate good faith efforts to achieve the level of DBE participation as
specified in the bid proposal, the bidder’s bid will be rejected. If sufficient documented evidence
is presented to demonstrate that the apparent low bidder made reasonable good faith efforts,
the Department will award the Contract and reduce the DBE requirement to the actual
commitment identified by the lowest successful bidder at the time of its bid. The Contractor is
encouraged to seek additional participation during the life of the Contract.

If the Contractor fails to conform to the schedule of DBE participation as shown on the progress
schedule, or at any point at which it is clearly evident that the remaining dollar value of allowable
credit for performing work is insufficient to obtain the scheduled participation, the Contractor
and any aforementioned affiliates may be enjoined from bidding for 60 days or until such time
as conformance with the schedule of DBE participation is achieved. In such instances, the
Contractor is expected to seek DBE participation towards meeting the goal during the
prosecution of the Contract.

If the Contractor fails upon completion of the project to meet the required participation, the
Contractor and any prime contractual affiliates, as in the case of a joint venture, may be
enjoined from bidding as a prime Contractor, or participating as a subcontractor on VDOT
projects for a period of 90 days.

Prior to enjoinment from bidding or denial to participate as a subcontractor for failure to comply
with participation requirements, as provided hereinbefore, the Contractor may submit
documentation to the State Construction Engineer to substantiate that failure was due solely
to quantitative underrun(s) or elimination of items subcontracted to DBES, and that all feasible
means have been used to obtain the required participation. The State Construction Engineer
upon verification of such documentation shall make a determination whether or not the
Contractor has met the requirements of the Contract.

If it is determined that the aforementioned documentation is insufficient or the failure to meet
required participation is due to other reasons, the Contractor may request an appearance
before the Administrative Reconsideration Panel to establish that all feasible means were used
to meet such participation requirements. The decision of the Administrative Reconsideration
Panel shall be administratively final. The enjoinment period will begin upon the Contractor’s
failure to request a hearing within the designated time frame or upon the Administrative
Reconsideration Panel’s decision to enjoin, as applicable.

Verification of DBE Participation and Imposed Damages

If the Contractor fails to comply with correctly completing and submitting any of the required
documentation requested by this provision within the specified time frames, the Department
will withhold payment of the monthly progress estimate until such time as the required
submissions are received by VDOT. Where such failures to provide required submittals or
documentation are repeated the Department will move to enjoin the Contractor and any prime
contractual affiliates, as in the case of a joint venture, from bidding as a prime Contractor, or
participating as a subcontractor on VDOT projects until such submissions are received.
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(q) Suspect Evidence of Criminal Behavior

In addition to the remedies described heretofore in this provision VDOT also exercises its rights
with respect to the following remedies:

Failure of a bidder, Contractor, or subcontractor to comply with the Virginia Department of
Transportation Road and Bridge Specifications and these Special Provisions wherein there
appears to be evidence of criminal conduct shall be referred to the Attorney General for the
Commonwealth of Virginia and/or the FHWA Inspector General for criminal investigation and,
if warranted prosecution.

In appropriate cases, VDOT will bring to the attention of the U. S. Department of Transportation
(USDOT) any appearance of false, fraudulent, or dishonest conduct in connection with the DBE
program, so that USDOT can take the steps, e.g., referral to the Department of Justice for
criminal prosecution, referral to the USDOT Inspector General, action under suspension and
debarment or Program Fraud and Civil Penalties rules provided in 49CFR Part 31.
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